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It is agreat mistake to suppose that parties 
to a litigation have a promiscuous right to the 
production and inspection of the papers and 
documents in the possession of their adver- 
sary. A loose practice bas grown up on this 
subject and there is generally a good deal of 
complaisance on the part of counsel and the 
parties to the suit in the production of papers ; 
but whenever the practice has been challenged 
it has been found that there are limitations to 
the right which it is necessary that the courts 
should safely guard in order to secure the 
citizen against an invasion of his right to hold 
and keep his papers from unlawful or imper- 
tinent inspection. Mr. Justice Bradley, in 
the case of Boyd v. U. S., 116 U. S. 616, de- 
nounces the practice of invading this right 
under the forms of law by judicial process. 
United States Circuit Judge Hammond, in 
the very recent case of Ryder v. Bateman, 
also criticises the practice and upholds the 
right of a litigant to the exclusive possession 
of papers and documents constituting his evi- 
dence free from the inspection of his adver- 
sary. The case before Judge Hammond was 
unusual. It was a suit in equity. Deferd- 
ants applied for an order on plaintiff to pro- 
duce and file with the clerk of the court a 
certain deed mentioned in plaintiff’s bill, on 
which rights in real property alleged in the 
bill were founded. The application by de- 
fendant was made before filing answer, and 
alleged that the deed mentioned was a for- 
gery, but if genuine was obtained by fraud. 
The court very properly denied the applica- 
tion for the reason that no litigant can be 
compelled, as a matter of general right, 
to produce his evidence for the inspection 
of his adversary in advance of the hear- 
ing, and that the defendant is not entitled to 
an inspection of the deed to enable him to 
form an opinion of its genuineness, and thus 
determine which of the two inconsistent de- 
fenses be will make, but he is required to an- 
swer the bill in accordance with his knowledge 





and the facts. ‘‘Is it not entirely obvious,’’ 
says Judge Hammond, ‘‘that there is no prin- 
ciple of justice which requires, under any cir- 
cumstances, that a defendant should have this 
advantage in determining what defense she 
will make, but that real justice requires that 
she shall answer according to her knowledge 
and according to the facts, without any al- 
ternative choice about the matter? Hence it 
would seem that under any method of pro- 
cedure or under any rule of right upon this 
subject, which leaves open, to be determined 
in any way, a question of inspection, it should 
be denied, under circumstances like these, 
until after the defendant has made her choice 
of defenses, if she supposes she has a choice 
under such a state of facts. No cause could 
better illustrate than this the wisdom of the 
rule declared in the cases that every litigant 
has the right to reserve the proofs that estab- 
lish his case until the hearing thereof, and is 
not bound to advise his adversary of the 
strength of his case in order to enable him 
most successfully to defend against it; in 
order to enable him to do what is proposed in 
this case—choose whether the defendant shall 
set up one of two antagonistic and incongru- 
ous defenses. She ought to be able to de- 
fend according to the facts, without such 
choice, if the defense be honest.’’ 

The celebrated case of Princess of Wales v. 
Earl of Liverpool, 1 Swanst 114, 1 Wils. Ch. 
113, and 2 Wils. Ch. 29, is the leading case 
in favor of this application by the defendants 
for an inspection of the plaintiffs’ document. 
But as Judge Hammond, in an exhaustive re- 
view of the later authorities, shows this de- 
cision has been very generally repudiated. 
Judge Hammond also holds that Rev. St., § 
724, as to production of documents, is de- 
signed merely to give courts of law of the 
United States the power to require the pro- 
duction of documents to obviate the necessity 
of parties going into equity with a bill of dis- 
covery for that purpose in aid of an action at 
law, and in no way affects the practice of 
federal courts of equity, which is governed 
by the general equity rules prescribed by the 
supreme court, and where they do not apply 
by the practice of the high court of chancery 
of England at the time those rules were pro- 
mulgated in 1842. 
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NOTES OF IMPORTANT DECISIONS. 


CONTRACT BY CITY FOR FIRE PROTECTION— 
RIGHT OF INDIVIDUAL TO ENFORCE PRIivitTy.—In 
Boston Safe Deposit & Trust Co. v. Salem Water 
Co., decided by the United States Circuit Court, 
N. D. Ohio, E. D., 94 Fed. Rep. 238, it was held 
that a contract between a city and a water com- 
pany, by which the company agreed to construct, 
maintain and operate a system of waterworks in 
the city, and, among other things, to maintain at 
all times a sufficient pressure in the mains for fire 
purposes, does not create a privity of contract 
between the company and a citizen or resident of 
the city which entitles the latter to maintain an 
action against the company to recover for a loss 
by fire, on the ground that, if the required water 
pressure had been maintained, the fire would 
have been extinguished and the property saved. 
After citing many cases the court said in part: 
‘The general doctrine held by the foregoing cases 
is that. where a city contracts with a water com- 
pany to furnish a supply of water for use in ex- 
tinguishing fires, such supply to be paid for by a 
levy of taxes upon the taxpayers of the city, there 
is no such privity of contract between a citizen or 
resident of such city and the water company as 
will authorize such resident or citizen to main- 
tain an action against said water company for the 
injury or destruction of his property by fire, 
caused by the failure of the water company to ful- 
fill its contract; and this is held even where the 
ordinance granting the water company its fran- 
chise provides that the water company shall pay 
all damages that may accrue to any citizen of the 
city by reason of a failure on the part of such 
water company to supply a sufficient amount of 
water to put out fires. See Mott v. Manufactur- 
ing Co., and other cases cited, supra. The only 
ease in all the books where the water company 
has been held liable for failure to furnish sufficient 
water for the extinguishment of fires, is the case 
of Paducah Lumber Co. v. Paducah Water Sup- 
ply Co., 89 Ky. 340,12 S. W. Rep. 554, and 13 S. 
W. Rep. 249, in which case it was unnecessary for 
the court to have held this doctrine, as there was 
a private contract between the water company 
and the consumer for the furnishing of fire pres- 
sure. The Kentucky case has been repeatedly 
criticised by the courts of the various States in 
which this question has been decided. See Mott 
v. Manufacturing Co., Britton v. Waterworks Co., 
Fitch v. Water Co., Howsmon y. Water Co., House 
v. Waterworks Co., Waterworks Co. v. Brownless, 
and Eaton v. Waterworks Co., cited supra. The 
following cases are cited to show the general 
grounds upon which privity of contract may be 
asserted by a person nota party thereto: Simson 
v. Brown, 68N. Y. 355; Burton v. Larkin, 36 
Kan. 249, 13 Pac. Rep. 398; Wright v. Terry, 23 
Fla. 169, 2 South. Rep. 6; House v. Water- 
works Co. (Tex. Sup.), 318. W. Rep. 180; An- 
derson v. Fitzgerald, 21 Fed. Rep. 294; Second 
Nat. Bank of St. Louis v. Grand Lodge of Missouri 





A. F. & A. M., 98 U. S. 123; Vrooman v. Terner, 
69 N. Y. 280; Bank v. Rice, 107 Mass. 37; Safe Co. 
v. Ward, 46 N. J. L. 19. That a city owning its 
own waterworks cannot be held liable for failure 
to furnish sufficient water supply to extinguish 
fires is undisputed. 2 Dill. Mun. Corp., sec. 975; 
Wheeler v. Cincinnati, 19 Ohio St. 19; Fowler v. 
Waterworks Co., 83 Ga. 222,9 S. E. Rep. 673; 
Wainwright v. Water Co., 78 Hun, 146, 28 N. Y. 
Supp. 987; Tainter v. City of Worcester, 123 Mass. 
311; Vanhorn v. City of Des Moines, 63 Iowa, 447, 
19 N. W. Rep. 293; Hayes v. City of Oshkosh, 33 
Wis. 314; Stone v. Water Co., 4 Pa. Dist. Repts. 
431; House v. Waterworks Co. (Tex. Sup.), 3158. 
W. Rep. 179,185. If the city itself cannot be held 
liable for damages resulting from failure to fur- 
nish a fire pressure to its citizens, and if there is 
no privity of contract between the water company 
operating under a franchise from the city and the 
citizens or residents of such city, it is clear, upon 
principle as well as authority, that no legal obli- 
gation exists on the part of such water company 
and in favor of the individual citizen to maintain 
a sufficient pressure at the city water mains to ex- 
tinguish fires which may occur upon the premises 
of such individual citizen.” 





MUNICIPAL CORPORATION—LEGALITY OF OR- 
GANIZATION—RECOVERY OF MONEY PAID UNDER 
MisTaKE.—The Court of Appeals of Kentucky, 
holds in Town of Providence vy. Shackelford, 50 
S. W. Rep. 542, that one who has obtained a li- 
cense to sell liquor from a de facto city govern- 
ment of the fifth-class cannot recover a part of 
the tax paid therefor on the ground that the stat- 
ute under which the city was transferred by judg- 
ment of the cireuit court from the sixth to the 
fifth class is void, and that the tax collected was 
larger than that authorized by the charter of 
towns of the sixth class, as only the State can 
question the legality of the organization of a city 
government. The court says: 

“The contention of the appellees is that, 
as the attempted transfer of the towns from 
the sixth to the fifth class was void, because 
in violation of the constitution, the towns re- 
mained in fact in the sixth class, and so had 
power only to charge $500 for the license; and, 
$1,000 having been paid on the assumption that 
the towns had been legally placed in the fifth 
class, and so had the power of fifth-class cities, 
the excess over $500 should be paid back to them. 
They invoke the rule adopted in this State that 
money paid in ignorance of law may be recovered 
where, in equity and good conscience, it ought 
not to be retained. We do not think this princi- 
ple applies here. The appellees have got all 
they bargained for. They wanted the privilege 
of selling spirituous, vinous and malt liquors at a 
certain place. This they paid for, and this they 
have enjoyed. It is immaterial to them whether 
the transfer of the towns from the sixth to the 
fifth class was legal or otherwise. There was, in 
fact, a city government of the fifth class under 
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which they conducted their business and enjoyed 
all the rights they expected in taking out their 
license. The action of this de facto city govern- 
ment of the fifth class protected third parties 
dealing with it. Appellees could not be indicted 
for selling without license, and they cannot assail 
the regularity of the city government which they 
themselves, by their conduct, acquiesced in. In 
Dill. Mun. Corp. § 43a, the learned author says: 
‘Where a municipal corporation is acting under 
color of law, and its existence is not questioned 
by the State, it cannot be collaterally drawn in 
question by private parties; and the rule is not 
different although the constitution may prescribe 
the manner ofincorporation. * * * Hence,in 
an action by such a corporation to recover pen- 
alties imposed by its ordinances, nul tiel corpora- 
tion is not a good plea.’ In Railroad Co. v. Wil- 
son, 33 Kan. 223, 6 Pac. Rep. 281, in disposing of 
a case something like this, the court, refusing to 
allow the regularity of the organization of a mu- 
nicipal corporation to be assailed, said: ‘The 
legality of the organization cannot be questioned 
in a collateral proceeding, nor at the suit of a 
private party. The organization cannot be at- 
tacked, nor any action taken affecting the exist- 
ence of the corporation, except in a direct pro- 
ceeding prosecuted at the instance of the State by 
the proper public oflicer.”. In Clement v. Everest, 
29 Mich. 19, in disposing of a similar objection, 
the court said: ‘It would be dangerous and wrong 
to permit the existence of municipalities to de- 
pend on the result of private litigation. Irregu- 
larities are common and unavoidable in the or- 
ganization of such bodies; and both law and 
policy require that they shall not be disturbed 
except by some direct process authorized by the 
law. and then only for very grave reasons.’ In 
Kuhn vy. City of Port Townsend, 41 Pac. Rep. 925, 
the Supreme Court of Washington, said: ‘A 
private citizen cannot question the right of a 
municipal corporation to exercise the authority, 
powers and functions of an incorporated city. 
This can be done only in a direct proceeding 
prosecuted by the proper public officers «f the 
State.” To same effect, see Cooley, Const. Lim. 
(6th Ed.) 309, 310, and Thomp. Corp. § 503. 
These principles have been recognized by this 
court, and it is well settled that one who deals 
With a corporation, and recognizes its existence, 
is not permitted to raise the question whether it 
has been legally organized or net. Railroad Co. 
v. Leavell, 16 B. Mon. 363; Hughes v. Bank, 5 
Litt. 46; Wight v. Railroad Co.,16 B. Mon. 7; 
Gill’s Admx. v. Mining Co.,7 Busb, 739. Ap- 
pellees, as citizens of the towns, not only ac- 
quiesced in their organization as fifth-class cities, 
but, by taking out licenses from them, and acting 
under these licenses, they recognized the exist- 
ence of the city government, and cannot now 
raise the question whether they had been legally 
organized or not.”’ 





STATUTE OF LIMITATIONS—VESTED RIGHTS— 
ConrLict OF Laws.—The question before the 





Supreme Court of Wisconsin, in Eingartner v. 
Illinois Steel Co., was: If a cilizen of a sister 
State, having a claim against another such citi- 
zen, allow the period limited by Jaw for its en- 
forcement in the courts of such State to expire, 
can he then come into Wisconsin and enforce such 
claim in its courts if the necessary service can be 
obtained to give the court jurisdiction of the de- 
fendant in the action? The court decided in the 
negative, saying: ‘It is conceded that the effect 
of the statute of limitations of this State extin- 
guishes the right upon which it has completely 
operated. Brown v. Parker, 28 Wis. 21; Knox v. 
Cleveland, 13 Wis. 245; Sprecker v. Wakeley, 11 
Wis. 432; Kahn v. Lesser, 97 Wis. 217, 72 N. W. 
Rep. 739. It is further conceded that if the stat- 
ute of limitations of the State of Illinois has the 
same effect, plaintiff's claim was extinguished 
before this action was commenced, and hence de- 
fendant was entitled to the judgment rendered. 
It is the universal rule that so long as a limitation 
act operates on the remedy only, the law of the 
forum governs. When the right itself has been 
extinguished by the effect of the limitation act 
upon it, such effect attaches to and becomes in- 
separable from such right in the courts of this 
State. Expressions of like character as above are 
found in numerous adjudications, yet the subject 
is frequently reviewed by the courts for want of 
an accurate understanding of terms. In Baker v. 
Stonebraker, 36 Mo. 338, this statement of the rule 
was made: ‘THe doctrine is well established that 
where the limitation operates to extinguish the 
contract or debt, the case no longer falls within 
the law of limitations on the remedy merely. In 
such cases when the debt or judgment is sued on 
in another State, the lex loci contractus and not the 
lex fori is to govern.’ To the same effect are 
Story, Confl. Laws, 582; Shelby v. Guy, 11 Wheat. 
361; Perkins v. Guy, 55 Miss. 153; Woodman v. 
Fulton, 47 Miss. 682; McCracken Co. v. Mercan- 
tile Trust Co., 84 Ky. 344,15. W. Rep. 585; Wires 
v. Farr, 25 Vt.41; Whiteburst v. Dey, 90 N. Car. 
542; Wood, Lim. Act, §13. What is meant by 
the term ‘extinguish the right’ as used in the ad- 
judications and by the text-writers, in discussing 
the subject under consideration, is not actual 
satisfaction of the right by the operation of the 
statute of limitations. The idea is that a right to 
insist upon the statutory bar is a vested property 
right protected by the constitution, the effect of 
which is to forever prevent the judicial enforce- 
ment of the demand affected by it, against the 
will of the owner of the prescriptive rigbt. 
Deprivation of the remedy under such circum- 
stances, that there can be no adverse restoration 
of it, is a destruction or extinguishment of the 
right to which such remedy relates. The law 
deals only with enforceable 1ights, and if such a 
right be changed to a mere moral obligation, ina 
legal sense it no longer exists at all. It fullows 
necessarily that when a defense to a right has be- 
come vested beyond recall without consent of the 
person in whose favor it operates, so that his ad- 
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versary is powerless to enforce such right beyond 
power of adverse restoration, it is, to all intents 
and purposes, as effectually satisfied as if paid or 
otherwise discharged. As the court put it in 
Woodman v. Fulton, supra: ‘The bar created by 
the statute of limitations is as effectual as pay- 
ment or any other defense, and when once vested 
cannot be taken away even by the legislature.’ 
That is the doctrine of this court expressed in 
many cases. In Sprecker vy. Wakeley, supra, this 
rule was approved as to the effect of a completed 
limitation period upon the title to property. A 
bar produced by operation of the statutes of lim- 
itations to an action upon a contract is as effectual 
as payment or any other defense, and although it 
isa general principle that the statute bars only 
the remedy and does not destroy the right, yet 
where the defense has been vested no subsequent 
renewal of the right to sue, as by repeal of the 
statute or otherwise, without consent of the party 
entitled to the defense, operates to take away or 
destroy such defense. In Brown v. Parker, supra, 
the rule was decided to apply to property rights 
as well as to tangible property, on the ground that 
a vested right of defense is itself property and 
supersedes, annuls and extinguishes that upon 
which it operates. That doctrine has even since 
been the law of this State, and it is now too firmly 
entrenched in our jurisprudence to be open to 
question, whatever may be the individual or even 
collective opinions of judges as to whether the 
question was settled right or wxong originally. 
Pleasants v. Rohrer, 17 Wis. 577; Austin v. Save- 
land’s Estate, 77 Wis. 108,45 N. W. Rep. 955; 
Howell v. Howell, 15 Wis. 55; Lindsay v. Fay, 28 
Wis. 177; Arimond v. Canal Co., 31 Wis. 316; 
Carpenter v. State, 41 Wis. 36; Pierce v.Seymour, 
52 Wis. 272,9N. W. Rep. 71. Nevertheless we 
should say that the logic of the opinion in Brown 
v. Parker, and in the cases which preceded and 
followed, treating of the subject, is far more satis- 
factory than that of decisions elsewhere holding 
that there cannot be a property right in a defense 
and that one’s financial safety, so far as relates to 
money demands, is hedged about by State lines, 
and even there may be the subject of legislative 
interference. The reasoning that gives to limita- 
tion acts, as regards all property, interests and 
claims, the effect of an irrevocable sentence of 
silence, which is protected as property by con- 
stitutional guaranties, is reasonable in our judg- 
ment. Weare not unmindful of the fact that this 
doctrine is not sustained by the Supreme Court of 
the United States, but that cannot change our 
views at this late day as to the effect of our own 
statute, nor as to the effect in this State of the 
statutes of a sister State which have received at 
home the same construction given to similar stat- 
utes bere. As said in Pierce v. Seymour, supra, 
it is the settled law in this State that a completed 
statutory period of limitations upon the enforce- 
ment of a claim not only takes away the remedy 
for such enforcement. but the claim also. The 
foregoing conclusion differs from the views of the 





federal supreme court, as before indicated, in that 
it is there held that a mere defense of the statute 
of limitations is not a property right upon which 
constitutional guaranties can operate; that unless 
coupled with title to property the bar of the stat- 
ute in one jurisdiction will not be effective in 
another; that as to mere money demands it 
operates on the remedy only, and the law of the 
forum governs. It is there recognized, as held in 
this opinion, that the point of difference between 
the two doctrines is whether a defense of the 
statutory bar to the enforcement of a right is itself 
property, and that the effect of an aflirmative 
holding is that such property right extinguishes 
the right upon which it operates. In the leading 
case on the subject, Campbell v. Holt, 115 U.S. 
620, 6 Sup. Ct. Rep. 209, the court divided. Jus- 
tice Miller, who delivered the opinion upon which 
the decision was based, remarked: ‘We are un- 
able to see how a man ¢an be said to have a prop- 


‘erty right in the bar of the statute as a defense to 


his promise to pay. In the most liberal extension 
of the use of the word ‘‘property”’’ it is new to 
sall the defense of lapse of time, to the obligation 
to pay money, property.’ On the other hand, 
Justice Bradley, with whom Justice Harlan con- 
curred, in a dissenting opinion replete with un* 
answerable logic, said the constitutional guaranty 
against deprivation of property without due 
process of law ‘was intended to protect every 
valuable right which a man has. The term 
‘property’? in the constitutional provision em- 
braces all valuable interests which a man may 
possess outside of himself; that is to say. outside 
of life and liberty.” It ‘extends to every species 
of vested right.”. ‘An exemption from a demand 
or an immunity from prosecution in a suit is as 
valuable to the one party as the right to the de- 
mand or to prosecute the suit is to the other. The 
two things are correlative, and to say that the one 
is protected by constitutional guaranties and the 
other not, seems to me almost an absurdity. My 
property is as much imperiled by an action 
against me for money as it is by an action against 
me for my land or my goods. Is not a right of 
defense to such an action of the greatest value to 
me? If it is not property in the sense of the con- 
stitution, then we need another amendment to 
that instrument; but it seems\to me there can 
hardly be a doubt that itis property.’ The opin- 
ion is supported by an abundance of authority 
cited. It states the doctrine of this court on the 
subject with strict accuracy. It remains to be 
seen whether the doctrine of the Illinois court is 
thesame. Now, notwithstanding numerous state- 
ments by the Illinois Supreme Court that the 
statute of limitations acts on the remedy, if it 
holds that a completed statutory period of limita- 
tion in favor of a person charged with a liability, 
is a vested property right, that, as indicated, is 
the same as holding that it extinguishes the right 
affected by it. In other words, while the test of 
whether the statute of limitations of Illinois, when 
fully run upona claim, bars the right to such 
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claim in the courts of this State, is whether it ex- 
tinguishes such right in Illinois, the test of 
whether such is its effect in such State is whether 
the right to the benefit of the statutory bar is 
there considered a constitutional privilege that 
cannot be taken from its possessor adversely. In 
the light of the foregoing, we turn to Board v. 
Blodgett, 155 Ill. 441,40 N. E. Rep. 1025, and 
there find the principle decided in Brown v. 
Parker announced as the law of that State. The 
court said, in substance, that when the statute of 
limitations has run against a demand, the demand 
is gone because the defense of the bar of the stat- 
ute is a vested right which the legislature cannot 
take away, either by a repeal of the statute or by 
an uflirmative act, and that the rule applies 
whether the limitation affects real or personal 
property, or a claim on contract or sounding in 
tort; that the right to a defense, when fully 
vested, is as valuable as aright of action and is 
equally subject to constitutional protection. No 
expression found in the books goes further than 
that, not even the dissenting opinion of Justice 
Bradley in Campbell v. Holt. In astill later case, 
Fish v. Farwell, 160 Ill. 236,43 N. E. Rep. 367, 
the court said: ‘A right of defense against a 
money demand arising from the complete running 
of the statute of limitations, is property within 
the protection of the constitutional guaranty of 
due process of law.’ Now, to go further with the 
[illinois cases would serve no valuable purpose. 
It may be conceded that there are many expres- 
sions found in them to the effect that limitation 
acts operate on the remedy, as in Suppiger v. 
Gruaz, 137 Ill. 216,27 N. E. Rep. 22, to which our 
attention was particularly invited. Such expres- 
sions, however, are not inconsistent at all with the 
undoubted rule of the Illinois court that when the 
operation of the statute upon the remedy is com- 
plete the right to the benefit of the bar thus 
created is property and protected as such by the 
constitutional guaranty like any other property, 
and that such protection goes with its possessor 
into any jurisdiction into which he may travel. 
So it is as plain as English words can state it, that 
the bar of the statute of limitations of Lllinois, 
upon a remedy in its courts, is a vested property 
right which forever extinguishes, there, a cause 
of action upon which it operates, therefore such 
bur is likewise effectual here if seasonably pleaded 
and insisted upon. That was done in this case, 
and it warranted the judgment appealed from.”’ 





INJUNCTION—W HEN GRANTED—TRESPASS.—In 
De Groot v. Peters, 57 Pac. Rep. 209, decided by 
the Supreme Court of California, it was held that 
un injunction will lie to restrain one from intrud- 
ing into another’s store, and holding himself out 
as a partner of such other, collecting money due 
the latter, and converting it to his own use, where 
he is insolvent, and threatens to continue such 
conduct, and such claim of partnership has no 
foundation in fact. It was further decided that a 
person is not entitled to free access to the store of 





another, by whom he had recently been employed 
at a compensation based on a percentage of the 
net profits of the business, for the purpose of pro- 
tecting his interest, where the employer avers 
that the business never yielded a net profit, and 
the employee shows no reason why his presence 
is necessary to protect his share of the profits, if 
there were any. ‘The court said: ‘Plaintiff 
alleged in his complaint in this action that him- 
self and defendant are partners under the name of 
the Buffalo Woolen Company, constituted such 
by an agreement in writing, engaged, it seems, in 
the business of merchant tailors; and, upon in- 
formation and belief, he charged that defendant 
committed divers specified acts of misconduct in 
the course of said business, wherefore he prayed 
a dissolution and an accounting. Defendant an- 
swered, denying any partnership with plaintiff, 
and exhibiting a contract in writing between 
them, by the terms whereof (as the court below 
seems to have interpreted it, and we think cor- 
rectly) the plaintiff was employed by defendant 
as a salesman upon a salary in said business, with 
a contingent right to one-fourth of the net profits 
of the same, but was not made a partner with de- 
fendant. At the time of filing such answer, de- 
fendant filed also a sworn cross-complaint, in 
which he averred, among other things, that the 
written contract exhibited in his answer is the 
same agreement, mentioned in plaintiff's com- 
plaint; that plaintiff was in his employ as a sales- 
man, and that, after the commencement of this 
action plaintiff neglected his duties in that capac- 
ity, and harassed defendant in the conduct of his 
business, and that defendant discharged him; that, 
nevertheless, plaintiff holds himself out to the 
public as a partner in said business, and intrudes 
into defendant’s office and place of business, and 
there remains, interfering with defendant's affairs; 
that he has collected money from the patrons of 
defendant, due to the latter, and converted it to 
his own use; that he claims the right to do these 
things as a partner in the business, and threatens 
and intends to continue such acts, contrary to the 
will of defendant; and that plaintiff is insolvent. 
Defendant prayed an injunction to restrain the 
continuance of said conduct of plaintiff, and the 
court granted the writ. Afterwards plaintiff an- 
swered the cross-complaint. denying some of its 
averments, and reasserting his status as a partner; 
but he did not deny that his alleged contract of 
partnership is contained in the instrument de- 
scribed in the pleadings of defendant, or that he 
attempts to participate in the management of the 
business, or that he is insolvent. He moved for a 
dissolution of the injunction. The motion was 
heard on the pleadings and was denied; hence 
this appeal. Several questions of procedure are 
raised by counsel on each side, but none of them 
are of sufficient moment to preclude or avoid a 
decision of the substantial subjeet of dispute dis- 
closed by the record. As to this the main insist- 
ence of plaintiff is that, conceding himself to have 
no interest as a partner, yet the case made shows 
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that, at most, he is a mere trespasser in defend- 
ant’s store, and that injunction does not lie to re- 
strain him. Citing Mechanics’ Foundry v. Ryail, 
75 Cal. 601,17 Pac. Rep. 703. This case is clearly 
distinguishable from that. Upon the defendant’s 
showing (which, for the purpuses of this appeal, 
must be said to be quite imperfectly repelled by 
plaintiff's answer to the cross-complaint), it ap- 
pears that plaintiff is not only a trespasser upon 
the premises of defendant, but assumes a control 
over his business, intercepts moneys due to him, 
and holds himself out to the public as a partner 
having the right todo these things. Bodily ejec- 
tion of plaintiff from the premises would not nec- 
essarily prevent the continuance of such injuries, 
nor would an action for damages afford adequate 
relief; for the reasons, among others, that it would 
be extremely difficult to ascertain in pecuniary 
terms the amount of damage, and that plaintiff is 
admittedly insolvent. No authority in point is 
brought to our notice, but the following illustrate 
in some measure the principles which should 
govern here: Kellogg v. King, 114 Cal. 378, 46 
Pac. Rep. 166; Routh v. Webster, 10 Beav. 561; 
Iron Works Co. v. Payne, 50 Ohio St. 115, 33 N. 
E. Rep. 88; Bates, Partn., secs. 772, 990; T. Pars. 
Partn. (4th Ed.), sec. 216. Plaintiffalso contends 
that, in any event, he should have been allowed 
free access to the store, in order to protect his in- 
terest in the net profits of the business. On that 
point it is sufficient to say that the defendant 
averred positively in his pleadings that the busi- 
ness never yielded any net profit, and offered to 
submit his books and all his transactions to 
scrutiny in support of his assertion; and the 
plaintiff showed no reason why, if there were 
such profits, his presence in the store is necessary 
for the protection of his sharethereof. The order 
appealed from should be affirmed.”’ 





LIBEL OF THE DeEAD.—In Bradt v. New Non- 
pareil Co., decided in the Supreme Court of Iowa 
in May, 1899, it was held that a statute of that 
State, making the publication of a libel concern- 
ing adeceaged person, which tends to scandalize 
the surviving relatives of the deceased, punish- 
able criminally, does not, inferentially, subject 
the publisher of a libel concerning an adult de- 
ceased person to civil liability at the suit of the 
mother of the deceased, for shame, humiliation 
and mental anguish suffered by her on account 
thereof. The court said in part: ‘*The damages 
sought to be recovered in this action are for hu- 
miliation, shame and mental anguish of the 
mother, caused by an alleged libelous publication 
concerning her deceased son, George Bradt. The 
publication, which is set forth in the petition, is 
undoubtedly libelous per se. But the pivotal 
question is, may plaintiff recover damages there- 
for? Section 5086 of the Code makes it a crime 
to maliciously blacken or vilify the memory of 
one who is dead by a libelous publication tending 
to scandalize or provoke his surviving relatives or 
friends; and there is no doubt that for the publi- 





cation set out in plaintiff’s petition defendant was 
subject to a criminal prosecution, provided the 
article was published without sufficient justifica- 
tion. But is it liable civilly to the mother of the 
deceased? She does not sue ina representative 
capacity, and, if she had, she could not recover, 
for it is manifest no injury was done to the es- 
tate of her deceased son. It seems that contempt- 
uous demeanor toward a corpse was, by the 
Roman law, an insult to the heir of the deceased, 
and that action could lie therefor. Dig. 47, 10, 
11. The rule that an heir may recover for a libel 
of one deceased does not seem to have gained a 
foothold in this country, and we know of no prin- 
ciple that willsustain such an action. There was 
nothing in the article which tended in any manner 
to reflect on the plaintiff, and her sufferings were of 
the same kindas that produced by publication 
upon any of the other relatives or close friends of 
deceased. ‘To permit arecovery in this case would 
allow the mother of any person libeled to bring 
suit in her own name for the consequential dam- 
ages done to her feelings, and the death of the 
person libeled would bea wholly irrelevant mat- 
ter; for the suffering is in kind the same whether 
the person libeled be living ordead. We have not 
been cited to an authority, and, after a diligent 
search, we have been unable to find one which 
authorizes a recovery in such a case.”’ 





BREACH OF MARRIAGE PROMISE—MINORS.— 
In Wells v. Hardy, 51S. W. Rep. 503, decided by 
the Court of Civil Appeals of Texas, it was held 
that a claim for damages cannot be based on the 
refusal of a female minor 18 years of age to per- 
form a marriage contract, though a statute of that 
State provides that a female of such age may con- 
tract for marriage without her parents’ consent, 
since the statute does not affect the rule thata 
minor is not bound by an executory contract. 
The court said in part: ‘‘By the common law, 
the status of minority continues as to both sexes 
up to the age of 21; and not only is the common 
law in force in this State, but as early as 1870 the 
legislature enacted whatis now article 2552 of the 
Revised Statutes, reading thus: ‘Male persons 
under 21 years of age, and females under 21 years 
of age, who have never been married, are minors.’ 
This article is one of the general provisions under 
the title denominated ‘Guardian and Ward.’ It 
is comprehensive in iis terms, and it seems to us 
that it must be held to apply to all persons therein 
described as to all transactions that affect their 
estates, unless some statute can be found that ex- 
pressly or necessarily ingrafts an exception upon 
it; and we do not believe that article 2957, or any 
other article to which our attention has been 
called, creates such exception. Although article 
2957 removes the right of parents to object to such 
marriages as their 18-year-old daughters may 
choose to make, we think the analogy pointed out 
in Pool v. Pratt, 1 D. Chip. 254, between a minor's 
contract for necessaries and contract to marry 
holds good in this and similar cases. The com- 
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parison may be thus stated: An 18-year-old girl 
has a perfect legal right to live, and a similar 
right to marry, regardless, in each instance, of 
parental approval; and these rights draw to them, 
and include in them, whatever powers are neces- 
sary to their full enjoyment. Hence it is that, as 
food and raiment are necessary to sustain and en- 
joy life, the power to procure them by contract of 
purchase exists in such a girl; and, as a husband 
is necessary to consummate marriage, she has a 
like power to make a contract, by the terms of 
which she and her intended husband promise to 
marry each other. Now, if the one promise, 
while executory, is binding upon her, the other 
should be; and, if she is not bound by the one, 
she should not be by the uther; and as it is uni- 
formly held that executory contracts for neces- 
saries are not binding, so it ought to be held as to 
an executory contract to marry. If any distine- 
tion should be made in this respect, and the woman 
be permitted to repudiate one contract and not 
the other, it appears to us that the right of re- 
pudiation should apply to the agreement to 
marry, instead of the contract for necessaries; 
because, accepting a particular man as a hus- 
band is of much more importance to a woman 
than the acquisition of food and raiment 
from a particular dealer. Comparatively speak- 
ing, it is of little consequence to her whether she 
procure her bread from one baker or another; 
but it is vitally important to her whether she 
marry one man or another. Marriage, in its 
proper sense, is founded merely upon considera- 
tions of mutualesteem and respect. And, if after 
a woman promises to marry a man, she becomes 
couvineed that these sentiments cannot exist be- 
tween them, the law can accord her few greater 
favors than the right to repudiate sucha promise. 

‘Counsel for appellant place great reliance 
upon the case of Devlin v. Riggsbee, 4 Ind. 464. 
In that case the plaintiff sued for damages for a 
breach of promise to marry. The defendant 
pleaded a release executed by the plaintiff after 
she arrived at the age of 18 years. The plaintiff 
demurred to this plea, and the demurrer was sus- 
tained. The statute law of that State is similar to 
ours, and the court held that, as the plaintiff at 
the age of 18 was at liberty to marry without the 
consent of parent or guardiar, her contract re- 
leasing the defendant from damages for violating 
the marriage contract was binding upon her; and 
used language that tends to support the theory 
urged by counsel for the appellant in this case. 
It may be, as suggested by counsel for appellee, 
that that case was correctly decided, because the 
plaintiff could not retain the consideration for the 
release and deny its binding force; but the court 
did not rest iton that ground, and the reasons 
given for the decision tend to support appellant’s 
contention. However, we are not willing to fol- 
low the Indiana case, if it was intended to hold 
that a statute similar to article 2957 would render 
a female under 21 years of age liable for damages 
for the breach of an executory contract to marry. 





We are also referred to Stevenson v. Westfall, 18 
Ill. 209, but that case is not in point. It was there 
held that a proviso in a statute reading, ‘and the 
minority of females shall cease at the age of 18 
years,’ was intended by the legislature to be gen- 
eral inits effect, and that females attained ma- 
jority by force of the statute in that State at the 
age of 18.”” 








NECESSITY FOR SPECIAL PLEA OF 
PAYMENT. 


It may be regarded as somewhat surprising 
that from the earliest times the reported cases 
show a continuous and irreconcilable conflict 
as to the necessity for a special plea of pay- 
ment. The question was, of course, first 
presented to the courts as the admissibility 
of evidence of payment under the general is- 
sues in debt and assumpsit. At the outset, 


it is believed, the authorities recognized a 
distinction between the two, holding that un- 
der nil debet any evidence was admissible 
which controverted the claim of an -exist- 
ing indebtedness—which, included payment 
—while under non assumpsit only such-evi- 


dence was deemed competent as tended to 
show that no liability had ever been incurred 
or assumed by the defendant—excluding 
proof of payment. This was, it will be seen, 
a very natural and logical distinction, the 
general issue in debt being in terms a denial 
of a present, existing indebtedness, while non 
assumpsit i3 a traverse in the past tense, con- 
troverting the original assumption of the in- 
debtedness sought to be enforced. 

But after a time this distinction began to 
be disregarded, the first departure from prin- 
ciple originating in actions of indebitatus as- 
sumpsit. ‘‘In these actions,’’ it has been 
said, ‘‘the promise alleged being a mere legal 
implication arising upon the facts stated, a 
traverse of the promise was, of course, equiv- 
alent to a traverse of the allegations upon 
which it is predicated. Those allegations 
were regarded as, in substance, the same as 
in an action of debt upon simple contract, 
and hence the courts concluded that a plea 
which put them in issue should have the same 
effect as the plea of nil debet.’’! That this 
was the reasoning originally resorted to is 
plain from some of the older cases distin- 
guishing between express and implied as- 
sumpsits. Thus, in an action of assumpsit 


1 Selden, J., in McKyring v. Bull, 16 N. Y. 300. 
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brought upon a special promise to secure 
goods from perils, those of the sea excepted, 
the Court of King’s Bench held that in as- 
sumpsit in fact, upon non assumpsit pleaded, 
a release (a defense which, like payment, is 
inconsistent with the notion that no liability 
was ever assumed) could not be given in evi- 
dence as a defense, but in assumpsit in law 
it might.? And similarly, it was held in 
another case that ‘‘in an action grounded on 
a promise in law, payment before action 
brought is allowed to be given in evidence 
upon non assumpsit; but when the action is 
grounded upon a special promise, then pay- 
ment or any other legal discharge must be 
pleaded.’’? But even in the case of assump- 
sits in law, or implied assumpsits, the admis- 
sibility of evidence of payment under the 
general issue was plainly inconsistent with 
the terms of the plea, which was that the de- 
fendant had never assumed or promised; a 
departure, however, ‘‘supposed to be justi- 
fied as a sacrifice of form to substance.’’* 
But the courts having already sacrificed sub- 
stance to form by allowing an action of debt 
to be converted into asswmpsit by the addi- 
tion of a mere fictitious promise, had im- 
posed upon themselves the necessity of ad- 
hering to this form. By disregarding it, a 
manifest incongruity in pleading was pro- 
duced. Tested by the language of the rec- 
ord, there was no difference in the issue 
formed by the plea of non assumpsit, whether 
the promise was express or implied. The 
courts, therefore, lost sight, after a time, of 
the distinction upon which special defenses 
were originally admitted in actions of indeb- 
itatus assumpsit alone, and, looking only at 
the record, took another stride forward, and 
admitted evidence of payment, and defenses 
of a kindred nature, such as release, arbitra- 
ment and award, eic., under non assumpsit, 
regardless of whether the promise was express 
or implied.° 

These errors proved, in their consequences, 
subversive of some of the principal objects of 
the common law system of pleading. They 
led to surprises on the trial, or to a very 
laborious, oftentimes useless, and otherwise 
unnecessary extent of preparation. But the 
courts now found it impossible to retrace 

2 Beckford v. Clarke, 1 Sid. 236. 

3 Fits v. Freestone, 1 Mod. 210. 


4 Selden, J., in McKyring v. Bull, 16 N. Y. 300. 
5 Selden, J., in MeKyring v. Bull, 16 N. Y. 297. 





their steps to remedy the defects, which had 
so gradually established themselves in prac- 
tice, without authority from parliament. 
This authority was at length conferred by 
the act of 3d and 4th William IV., ch. 42, 
sec. 1, pursuant to which rules were adopted 
to correct the errors adverted to. By one of 
these rules it was provided, in substance, 
that the plea of non assumpsit should, where 
the promise was express, operate as a denial 
of the promise, and where the promise was 
implied, as a denial of the matters of fact 
upon which the promise was founded—ex- 
cluding evidence of payment in both in- 
stances. As for the plea of nil debet, in- 
cluding as it did every possible defense 
within the issue which it formed, no attempt 
was made to change the import of its terms, 
but the plea itself was abolished, and, as a 
partial substitute, nunqguam indebitatus pro- 
vided ;° which plea, construed according to 
its terms, was held not to admit evidence of 
payment.’ 

As will be seen from what has foregone, 
the legacy of the common law to the courts 
of this country was not, in the respect under 
consideration, of any very satisfactory or 
well established rule; nor have the States 
which have adopted codes and abolished 
common law forms and technicalities done 
much better for themselves in the settlement 
of this vexed question. 

The statute provision in these States held 
to regulate the necessity for a special plea of 
payment is, generally, in substance, that 
there shall be a special plea for new matter 
in defense of the action,® out of which the 
courts have evolved, as a rule of general ap- 
plication, the inadmissibility of evidence of 
payment under the general denial, and the 
necessity for a special plea if payment is in- 
tended to be relied on as a defense.® 


6 See 2 Cromp. & Mees. 10. 

7 Cooper v. Moorecraft, 3 M. & W. 500. 

8 See, for instance, Indiana Statutes (1896), sec. 347; 
Code of Missouri (1896, Burns), sec. 422; Diossy’s New 
York Code of Civil Procedure (1891), sec. 500; Laws 
of Oregon (Hill’s Annotated, 1892), p. 210. 

9 Esbensen v. Hoover, 3 Colo. App. 467; Pierce v. 
Hower, 142 Ind. 626; Johnson v. Tyler (Ind. App.), 27 
N. E. Rep. 648; Hyde v. Hazel, 43 Mo. App. 668; 
McFarland, J., in State v. Peterson (Mo.), 39 S. W. 
Rep. 453; Ashland, etc. Co. v. May (Neb.), 71 N. W. 
Rep. 67; Dry Dock, etc. Co. v. N., ete. R. Co., 3 Misc. 
Rep. (N. Y.) 61; Crawford v. Tyng, 10 Mise. Rep. 
(N. Y.) 148; Dibble v. Dimmick, 143 N. Y. 549; 
Hander v. Baade (Tex. Civ. App.), 40 8. W. Rep. 422; 





VoL. 49 


CENTRAL LAW JOURNAL. 47 








The question which will now be considered 
is whether or not the general rule that there 
must be a special plea of payment, is war- 
ranted as a deduction from the code require- 
ment of a special plea for new matter. 

In the first place, new matter under the 
codes is invariably conceded to be matter 
not involved in the issue raised by the gen- 
eral denial. As was said in a recent Mis- 
souri case,’ in which the admissibility of 
payment under the general denial was con- 
sidered in connection with the rule that new 
matter relied on as adefense must be pleaded, 
—‘‘the rule in respect to when facts are to 
be pleaded as new matter which has received 
the approval of this court, is as follows: 
‘Whenever a defendant intends to rest his 
defense upon any fact which is not included 
in the allegations necessary to support the 
plaintiff’s case, it must be set out.’’’ Furth- 
ermore, a general denial puts in issue such 
facts and such only as constitute the mate- 
rial allegations of the plaintiff’s complaint.” 
It will be seen, therefore, that whether or 
not payment is new matter, not involved in 
the issue raised by a general denial, depends 
on the materiality of an averment of non- 
payment in the complaint.” 

Now whatever, in general, it is necessary 
for a plaintiff to prove to make out his cause 
of action, it is also essential for him to allege 
in his complaint. And whatever facts it is 
necessary for a plaintiff to allege, it ‘‘follows 
as a logical sequence’’ must be proved." It 
is is also an invariable rule that a plaintiff 
must, in his complaint, state a cause of ac- 
tion,” and assuredly it will not be contro- 
verted that non-payment at maturity or when 
due, and only non-payment, constitutes the 
breach of a contract to pay money.” How, 
then, can the statement be justified, as a gen- 
eral rule, that for the defense of payment a 


Heath v. White (Utah), 24 Pac. Rep. 762. And see 
Lent v. N. Y., etc. R. Co., 180 N. Y. 504. 

10 State v. Peterson (Mo.), 39S. W. Rep. 453. 

11 Cochran v. Reich, 91 Hun (N. Y.), 440; Guinotte 
v. Ridge, 46 Mo. App. 254; Hubler v. Pullen, 9 Ind. 
273, followed by later Indiana cases; Hudson v. Wa- 
bash, ete. R. Co., 101 Mo. 13. 

12 State v. Peterson (Mo.), 39S. W. Rep. 453; Knapp 
y. Roche, 94 N. Y. 333. 

13 Lent vy. N. Y., ete. R. Co., 180 N. Y. 504. 

14 Cochran v. Reich, 91 Hun (N. Y.), 442. 

1b Lent v. N. Y., etc. R. Co., 1830 N. Y. 504; Cochran 
». Reich, 91 Hun (N. Y.), 442. 

16 Lent v. N. Y., ete. R. Co., 180 N. 
v. Caler, 2t Cal. 71. 


Y. 504; Frisch 





special plea is required? It is an obvious 
anomaly to hold that, though non-payment is 
a material allegation and fact in the constitu- 
tion of the plaintiff’s right of action, the de- 
fendant is not permitted to deny it under the 
general denial and without special plea, 
though, as has been seen, the general denial 
puts in issue every material allegation in the 
complaint. Then from this doubtful, or, 
rather, certainly incorrect position, the courts 
have taken another step, in further conflict 
with principle, the new position being that, 
unless the defendant interposes a special plea 
of payment, the plaintiff need not prove non- 
payment at ali, but may have judgment on 
the pleadings by merely giving the contract 
in evidence, and without any proof whatever 
of its breach.” Here, it would appear we 
have the example of a party’s recovering 
judgment without ever having established his 
cause of action by proof. 

The true rule on principle is, that the 
plaintiff should prove, not non-payment gen- 
erally, but non-payment when due or at ma- 
turity, or, in other words, a breach of the 
contract sued on. And itis not necessary, 
in general, for him to allege more than this.’® 

The failure to properly distinguish between 
the two kinds of payment, viz: payment be- 
fore breach and payment after breach, is 
believed to be responsible for the widespread 
confusion and conflict in the authorities on 
this subject. Payment before breach, or at 
maturity, where the action is on a contract 
to pay money, goes to the very accrual of 
the right of action, while payment after 
breach does not, but is a defense in confes- 
sion and avoidance. ‘The latter sort of pay- 
ment is new matter under the codes, but the 
former is in no conceivable sense so. It is 
doubtless the fact that, in practice, the kind of 
payment most frequently sought to be set up 
as a defense is payment after breach—but 
this does not warrant the complete disregard 
of the other variety of payment manifested 
by many of the authorities. A few cases, 
it is true, hold vaguely that when non-pay- 
ment is an essential allegation in the plaint- 
iff’s complaint, then a general denial puts the 
fact of payment in issue, and evidence, there- 


17 Esbensen v. Hoover, 3 Colo. App. 467; Dry Dock 
Co. v. N., ete. R. Co.,3 Mise. Rep. (N. Y.) 61. And 
see Lent v. N. Y., ete. R. Co., 180 N. Y. 504. 

18 Green, Pt., in Douglass v. Cert. Land Co., 12 W 
Va. 508. 
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fore, of payment is admissible under the gen- 
eral denial—on the heels of which announce- 
ment comes more conflict as to when non- 
payment is, and when not, an essential 
allegation. In some jurisdictions it is held 
broadly that, in an action on a contract to 
pay money, no allegation of non-payment is 
necessary,’ while in other jurisdictions it is 
held just as broadly that an averment of non- 
payment is material, without which the action 
must fail.” Neither of these propositions as 
broadly stated can be accurate. There should 
be the qualification that non-payment at ma- 
turity, or a breach, should be alleged, though 
non-payment generally or non-payment at 
the time of the institution of the action need 
not be. 

The following summary of the subject is in 
accord with principle and the best considered 
cases: Ist. New matter in the answer under 
the codes is matter in defense not involved in 
the issue raised by the general denial. 2d. ‘The 
general denial puts in issue all the material alle- 
gations of the complaint, but only such as 
are material. $d. The plaintiff must allege 
facts sufficient to show a cause of action. 
4th. In an action on a contract to pay money, 
its breach, that is, non-payment according to 
the terms of the contract must be alleged. 
Sth. A general denial puts in issue noth- 
ing more than a breach of the contract, al- 
though the complaint, speaking as of the 
time of the institution of the suit, may al- 
lege that the debt remains unpaid, because 
the allegation of continued default is not 
material to the plaintiff’s cause of action, 
and, consequently, as stated, not put in issue 
by a general denial. 6th. Payment after 
breach is new matter, and as such is inad- 
missible in evidence in the absence of a 
special plea. 7th. Payment before breach 
or when due or at maturity is not new mat- 
ter, and is admissible in evidence without 
special plea. 8th. The doctrine that a gen- 
eral denial does not put the fact of payment 
when due or at maturity in issue, and hence, 
that the plaintiff need not prove such fact, 
is erroneous. 

The latter part of this last proposition, 


19 Pierce v. Hower, 142 Ind. 626; Johnson v. Tyler 
(Ind. App ), 27 N. E Rep. 643; Baker v. Kistler, 13 
Ind. 63; Hubler v. Pullen, 9 Ind. 273. 

20 Frisch v. Caler, 21 Cal. 71; Lent v. N. Y., ete. R. 
Co., 180 N. Y. 504; Cocbran v. Reich, 91 Hun (N. Y.), 
442. . 





which includes, of course, the former, is, as has 
been seen, directly maintained by the courts 
of several States,”4 and this, notwithstanding 
that, in one of these States at least, it is held 
that an allegation of non-payment in an ac- 
tion for the breach of a contract to pay 
money is necessary.” Here, then, is a further 
conflict with principle involving a denial of 
the axiomatic sale that whatever it is neces- 
sary for a plaintiff to allege, it is also neces- 
sary for him to prove, which, indeed, has ex- 
press support in another case in the same 
State.” ° 
ARCHIBALD R. Watson. 


21 Esbensen v. Hoover, 3 Colo. App. 467; Dry Dock, 
etc. Co. v. N., ete. R. Co.,3 Mise. Rep. (N. Y.) 61. 
And see Lent v. N. Y., ete. R. Co., 180 N. Y. 504. 

22 Lent v. N. Y., ete. R. Co., 180 N. Y. 504. 

23 Cochran v. Reich, 91 Hun (N. Y.), 442. 


GARNISHMENT—PARTNERSHIP — FIRM AND 
INDIVIDUAL CREDITORS. 


EXCELSIOR MILL CO. v. HANOVER. 


Supreme Court of Wisconsin, February 21, 1899. 


Where firm property, mortgaged to secure a part- 
ner’s individual debt, is sold to bona jfide purchasers, 
and the proceeds applied to the private debt, and 
minzled with other moneys, the individual creditor 
eannot be garnished by a firm creditor; the statute 
providing that only property of the debtor in the gar- 
nishee’s hands, or indebtedness of the latter to the 
former, can be garnished. 

DovGE, J.: On December 18, 1896, Frederick 
A. and Clarence G. Hanover, co-partners, being 
insolvent and without expectation of working out 
of said insolvency, mortgaged their entire part- 
nership stock in trade to the garnishee defendant 
to secure the note of Clarence G. Hanover to 
Henry D. Hanover, the condition being that ‘said 
mortgagor shall pay to said mortgagee the sum 
of one thousand dollars, according to the terms 
of a certain promissory note executed by the said 
F. A. Hanover, June 14, 1895, to said Henry T° 
Hanover, payable one year after date, with inter- 
est at 7 per cent. per annum, which said note was 
given as a renewal of a note of similar terms and 
in the same amount, executed and delivered be- 
tween the same parties about a year prior thereto, 
and was given to secure a loan made to said Fred- 
erick A. Hanover and Clarence G. Hanover, and 
was used and invested by them in the business of 
the firm of F. A. Hanover & Son.’’ There issome 
evidence that in June, 1896, F. A. & Clarence G., 
as a firm, assumed partnership liability for the 
debt evidenced by said note. The court, how- 
ever, negatives such promise or assumption in his 
finding. The note evidenced a debt originally 
incurred by both partners in 1893, but not as a 





VoL. 49 


CENTRAL LAW JOURNAL. 49 








firm. At the time of making said mortgage the 
firm were indebted to the plaintiff in the sum of 
about $550 for merchandise purchased for part- 
nership purposes. The garnishee, within a few 
days after the making of said mortgage, and be- 
fore the commencement of this suit, foreclosed 
the same, and sold the stock of merchandise, real- 
izing therefrom the sum of $1,003.28, which he 
indorsed upon his note. The plaintiff, having 
obtained judgment and issued execution, gar- 
nished Henry D. Hanover in aid thereof. The 
circuit court held the garnishee liable for the 
procecds of the mortgaged property, and rendered 
judgment against him therefor, from which judg- 
ment the garnishee appeals. 

There were vigorously argued in this case sev- 
eral important questions relating to the rights of 
the firm creditors against partnership assets when 
attempted to be applied to private debts of the 
partners, which, however, it is wholly unneces- 
sary to consider. Here, the partnership property 
had all been sold to dona fide purchasers for value 
before the garnishment, and the money proceeds 
thereof, had, with consent of both partners, been 
applied in part payment of the bona fide private 
debt secured by the mortgage, and had been 
mingled with other moneys. The cases of Spitz 
v. Tripp, 86 Wis. 25, 28, 56 N. W. Rep. 330; Jones 
vy. Kosing, 92 Wis. 55, 65 N. W. Rep. 732, and 
Salter v. Bank, 97 Wis. 84, 72 N. W. Rep. 352, 
have fully settled the rule, for this court, that 
whether or not a transfer of property be fraudu- 
lent, if that property has been entirely dispesed 
of, and the proceeds are not in any way held in 
trust for the debtor, but have been applied under 
his direction or to his debts, garnishment cannot 
be sustained against even the fraudulent trans- 
feree of such property. In‘Spitz v. Tripp, supra, 
the court, speaking by Cassoday, C. J., said: 
‘‘Under this statute, Tripp cannot be heid liable, 
as garnishee, for any property, moneys, credits 
or effects belonging to the principal debtor, which 
had passed out of his possession or control more 
than three months prior to the service of the gar- 
nishee summons upon him. Had Tripp been 
garnished by the plaintiffs at any time between 
July 26, 1892. and September 10, 1892, then the 
validity of the mortgage..and Tripp’s right to 
hold the possession of the goods, would have been 


involved, and might have been determined. Bank’ 


y. Wilson, 74 Wis. 398,43 N. W. Rep. 153; Ed- 
wards v. Roepke, 74 Wis. 575, 43 N. W. Rep. 554. 
But, upon the facts of this case, it is immaterial 
whether the mortgage was valid or invalid, or 
such possession lawful or unlawful, as against J. 
L. ‘Tabor’s other creditors, since none of them 
during that time proceeded against the property 
or Tripp as garnishee.’? In Jones v. Kosing, 
supra, the court, speaking by Marshall, J., said: 
‘‘Kosing having sold his interest in the property, 
and parted with possession and control of it, and 
applied the proceeds in the payment of Adolph 
Keller’s debt to him, before service of the gar- 
nishee summons, he cannot be held as garnishee, 





whether the mortgage and bill of sale were valid 
or invalid, or his possession was lawful or unlaw- 
ful, as against the other creditors of Adolph Kel- 
ler.” The distinction between levying upon the 
property itself, and attempting to reach tbe pro- 
ceeds after the property has been disposed of, is 
also pointed out in Powers v. Large, 69 Wis. 621, 
35 N. W. Rep. 53, and Coover’s Appeal, 29 Pa. 
St. 9. Garnishment, while in many respects serv- 
ing the purpose of a creditors’ bill, is nevertheless 
limited by the statute. It reaches only property 
or effects belonging to the debtor in the hands of 
the garnishee, or indebtedness from the latter to 
the former, neither of which existed at the time 
of the garnishment in this case, and as a result 
the appellant could not be held liable on that 
process. Judgment reversed, and cause re- 
manded, with directions to enter judgment in 
favor of the garnishee defendant. 


Nore.—It will be observed that the opinion of the 
court in the principal case was predicated upon a 
proposition which was not, at the trial, the main 
question in the case, a decision of which was not re- 
garded as necessary by the court. One of the judges, 
however, believing that the question upon which the 
case turned below deserved to be considered, has, 
in a concurring opinion, of great length, interestingly 
discussed it. 

The trial court decided the case in accordance with 
an affirmative holding on the following question: Isa 
conveyance of firm assets by the members of an in- 
solvent partnership, to pay the individual indebted- 
ness of one ofits members, and without any other 
purpose, void as to partnership creditors? That de- 
cision, says the concurring judge, it seems, is wrong, 
and the judgment based on it necessarily wrong, 
though there have been so many observations in de- 
cisions of this court along the line which the learned 
trial court followed, that it is very easy to see how the 
judicial mind drifted into a channel which resulted in 
holding that the use, by an insolvent firm, of any of 
its assets for any purpose other than to pay partner- 
ship debts, is fraudulent and void as to firm creditors. 

In Thayer v. Humphrey, 91 Wis. 276, 64 N. W. Rep. 
1007, the rights of creditors as tothe property of an 
insolvent partnership were carefully considered and 
determined with such definiteness that it ought to 
settle the law for this State. The facts were that J. 
D. Putnam & Co. and both of its members, J. D. Put- 
nam and J. B. Goss, were hopelessly insolvent. In 
that situation, Putnam sold out his interest in the 
firm property to A. J. Goss, and the firm of J. B. Goss 
& Co. was formed to continue the business with the 
same assets, the new firm agreeing to pay the old firm 
debts out of such assets. A. J. Goss was insolvent 
when this arrangement was made. The new firm 
conducted the business for a time, contracted some 
new debts and paid part of the old liabilities, when 
an assignment for the benefit of creditors was made. 
The creditors of the old firm claimed a, preference 
over the new creditors, and whether they were en- 
titled to such preference or not turned primarily on 
whether the old firm, being insolvent, could make a 
bona fide conversion of its property into that of the 
new firm, so as to cut off the equity of the old cred- 
itors to be first paid. Aftera very careful study of 
the subject, that question was unanimously answered 
in the affirmative. Though two opinions were filed, 
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both were to the effect that if a member of an insolv- 
ent firm sell his interest therein to his co-partner or a 
stranger, without intent to hinder, delay or defraud 
partnersbip creditors, and without in any way re- 
taining his equitable right to have the partnership 
debts paid out of the partnership assets, the depend- 
ent right of partnership creditors is thereby extin- 
guished. The only division wasin this: The court 
held that where the agreement in effect is that the 
partnership debts shall be paid out of the partnership 
assets, and the circumstances are such as to clearly 
show that all of the parties intended to devote such 
assets to that purpose, and there was evidently no 
other method in contemplation or other way to effect 
such payment, the court is warranted in holding that 
thereby the equity of the vendor partner is retained 
for that purpose. Justices Pinney and Newman con- 
curred in the idea that the circumstances mentioned 
were not sufficient to preserve the equity of the ven- 
dor partner, hence not of the partnership creditors. 
All the members of the court approved the rule of Ex 
parte Ruffin, 6 Ves. 119, which, with few exceptions, 
prevails in this country and England and has for 
nearly a century. It was decided in 1801, and lan- 
guage there used by Lord Eldon, or its equivalent, 
has been repeated by most courts and text-writers 
since that time in stating the law governing the sub- 
ject. It is to the effect that creditors of a partnership, 
solvent or insolvent, have no lien on partnership 
assets independent of the lien of the members of such 
partnership; that each of such members has the 
equitable right to have all firm creditors paid out of 
the partnership assets before any part ofit shall be 
otherwise used, but that he may waive that right, 
and, by a bona fide sale of the property, without in 
any way retaining such equity, he does waive it; that 
acting bona fide, the members of a partnership, solv- 
ent or insolvent, may use partnership property for 
the payment of the individual debts of one of the 
partners, or may divide the partnership property be- 
tween themselves, or sell the same to a stranger, or 
otherwise change the character of the assets so as to 
exclude partnership creditors from any equitable 
right to be paid in preference to creditors of the new 
owner; that the sole test of the right of the members 
of a partnership to deal with the partnership prop- 
erty, regardless of the interests of partnership cred- 
itors, is that of bona fides, and not of insolvency of 
the firm; that in such a situation a sale or use of the 
partnership property by consent of all the members 
of the firm solely to satisfy, secure or pay the indi- 
vidual indebtedness of one of the firm, is not voidable 
as a fraud upon partnership creditors. 

It will be seen by a careful reading of Thayer vy. 
Humphrey, that the rule of Ex parte Ruffin was made 
the text of the opinion of the court as well as that of 
Mr. Justice Newman. The latter opinion, after citing 
many authorities, said: “Such sale of a partner’s in- 
terest in firm property is presumed to be valid.” 
“The authorities are nearly uniform. Only a few 
ceases are out of line.’? The court, in the majority 
opinion, said: “The propositions of law are too well 
established -by the great weight of authority to be 
questioned by this court—that partnership creditors 
have no lien on partnership assets independent of the 
equity of the partners; that so long as the equity of 
the individual members of thé partnership exists, the 
creditors have the equitable right to compel its en- 
forcement; that if one partner sells his interest in the 
partnership assets, bona fide, to his partner or a 
stranger, without in any way retaining his equity to 
have the partnership creditors paid out of it, the 





joint property is thereby converted into the individual 
property of the purchaser. 

The same rule is stated as elementary in 2 Lindl. 
Partn. p. 698, as follows: ‘‘The creditors of the firm 
have no lien on its property which can prevent the 
partners from, bona fide, changing its character into 
the separate estate of one of them. Even if the lia- 
bilities of the partnership exceed its assets at the time 
the agreement is made, still, if the partners act bona 
Jide, and not with a view to defraud their creditors, 
the jownership in that which before the agreement 
was partnership property will be changed, and the 
joint creditors of the firm cannot insist on its distri- 
bution as joint estate.”’ That is the doctrine of the 
English courts, the Supreme Court of the United 
States, and of most of the States. Hw parte Ruffin, 6 
Ves. 119; Ex parte Williams, 11 Ves. 6; Stuart v. 
Ferguson, Hayes, 472; Hx parte Walker, 4 De Gex, F. 
& J. 509; Hx parte Peake, 1 Madd. 346; Ex parte 
Clarkson, 4 Deac. & C. 66; 1 Lindl.-Partn. pp. 334, 
835; Story, Partn. §§ 307, 358, 360; Pars. Part. §§ 178, 
246, 248, 394; Colly. Partn. (Perkins’ Ed.) §§ 894, 904, 
905; Jones, Chat. Mortg. § 44; Kimball v. Thompson, 
13 Mete. (Mass.) 283; Allen v. Centre Valley Co., 21 
Conn. 1380; Hanford v. Prouty, 133 Ill. 339,24 N. E. 
Rep. 565; Machine Co. v. Bannon, 85 Tenn. 712, 4 8. 
W. Rep. 831; Gallagher’s Appeal, 114 Pa. St. 353, 7 
Atl. Rep. 237; Wilcox v. Kellogg, 11 Ohio, 394; Elli- 
son v. Lucas, 87 Ga. 223, 138 8S. E. Rep. 445; Purple v. 
Farrington, 119 Ind. 164, 21 N. E. Rep. 548; Poole v. 
Seney, 66 Iowa, 502, 24 N. W. Rep. 27; Woodmansie 
v. Holcomb, 34 Kan. 35,7 Pac. Rep. 603; Bank v. 
Klein, 64 Miss. 141, 8 South. Rep. 208; Flack v. Char- 
ron, 29 Md. 311; Beckwith v. Manton, 12 R. I. 442; 
Rose v. Gunn, 79 Ala. 411; Allen v. Grissom, 90 N.C. 
90; Couchman’s Admr. v. Maupin, 78 Ky. 33; Vietor 
vy. Glover (Wash.), 48 Pac. Rep. 788; Rice v. Barnard, 
20 Vt. 479; White v. Parish, 20 Tex. 688; Hardware 
Co. v. Thomas (Ind. Sup.), 46 N. E. Rep. 645; Bank 
v. Sprague, 20 N. J. Eq. 13; Wilson v. Gamble (Neb.), 
69 N. W. Rep. 945; Case v. Beauregard, 99 U. S. 119; 
Huiskamp v. Wagon Co., 121 U. S. 310, 7 Sup. Ct. 
Rep. 899. 

The foregoing are only afew of the numerous au- 
thorities extant on the question discussed. As stated 
by Mr. Justice Newman: ‘The authorities are nearly 
uniform. Only a few cases are out of line.” 

In Case v. Beauregard, supra, Justice Strong, in de- 
livering the opinion of the court, said that: “By the 
rule of Ex parte Ruflin, which is generally accepted 
as the law, a bona fide transfer of partnership prop- 
erty to an individual changes its character by extin- 
guishing partnership equities. Consequently deriva- 
tive equities of the creditors, though the firm be 
insolvent, are at an end. The preference right of 
partnership creditors depends upon there being part- 
nership property when that preference is sought to 
be enforced.” 

In Kimball v. Thompson, supra, the partners sold 
out the partnership property, ignoring the rights of 
creditors. The lower court held that the sale was 
prima facie void. On appeal, that was reversed, 
Chief Justice Shaw saying in the opinion: ‘‘The sale 
was prima facie valid, subject to be defeated by cred- 
itors only by their being able to show that the con- 
veyance was fraudulent.” 

In Hanford vy. Prouty, supra, the court, by Mr. 
Justice Bailey, said: ‘‘The equitable rule which re- 
quires the assets of the firm to be applied to the pay- 
ment of firm debts is founded, not upon the equities 
of the creditors, but upon the equities of the partners. 
It follows that a sale made in good faith by one part- 
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ner to his co-partner or to a third person, of all of his 
interest in the firm, is as valid to transfer the entire 
property to the vendee as in a sale between any indi- 
viduals, although the buyer and seller are insolvent, 
and they thus defeat partnership creditors; and as the 
firm creditors have no lien the partner can dispose of 
the property as his own and pay his separate creditors 
to the exclusion of joint creditors, or vice versa.” 

In Couchman’s Admr. v. Maupin, supra, the court, 
by Justice Cofer, said, in effect, that the members of 
a firm, acting together, have the same freedom in the 
disposition of the firm property which an individual 
has to control and dispose of his property; that is, all 
the partners, by their voluntary act, may waive the 
lien upon partnership effects, which is a lien for their 
individual protection, not that of creditors. 

In Purple v. Farrington, supra, the court said: 
“The central question is whether the members of a 
partnership, largely indebted and insolvent, may 
mortgage the firm property to secure the individual 
indebtedness, if in so doing they act in good faith. 
Where the partnership assets remain under the con- 
trol of the partners, they have the power to appropri- 
ate any portion of it to pay or secure the individual 
debts of the members of the firm. The mere prefer- 
ence of individual over partnership creditors by the 
execution of a chattel mortgage in the firm name by 
the authority of the partners, upon the property of 
the firm, is not of itself such a fraud upon the part- 
nership creditors as will authorize the setting aside 
of a mortgage at the suit of a creditor.” 

All the cases cited are along the same line. 





JETSAM AND FLOTSAM. 


CONTRIBUTORY NEGLIGENCE IN DRINKING IMPURE 
WATER. 

The liability of a water company for supplying im- 
pure water for domestic use, thereby communicating 
typhoid fever to a consumer and causing his death, is 
denied in the recent case of Greene v. Ashland Water 
Co. (Wis.), 48 L. R. A. 117, on the ground of the con- 
sumer’s contributory negligence in drinking the water 
when he knew, or had reasonable means of knowl- 
edge, that it was dangerously polluted with sewage. 
As to his knowledge of this the court says the proof 
is overwhelming that the water was dangerously pol- 
luted at the time he was stricken with the fever, and 
had been in that condition—especially in the spring— 
for several years, and that the facts in that regard 
were understood in the city generally, and had been 
the subject of discussion at public meetings in the 
city council and in the newspapers and among the 
people for along time. Because of his contributory 
negligence the court denies any right of action against 
the water company for damages, whether based on 
negligence or deceit. 

The victim in this case is described by the court as 
“an intelligent, reading workingman,” and his coun- 
sel contended that it was demanding too much of a 
man.in his walk in life to hold, as matter of law, that 
he should have been on his guard against the water 
which the entire community were drinking, and have 
been required to dig a well, drive a pump, or buy 
spring water instead of taking water from that with 
which the city was supplied. It was not found by the 
jury that he actually knew that the water was danger- 
ous to health, but it was found to have been publicly 
and widely stated and believed, and indeed generally 
accepted as true by the people, that typhoid fever 





epidemics ir the city were attributable to the water. 
This was deemed by the court to be such reasonable 
ground of believing the water dangerous as to prove 
the negligence of the man who drank it, notwithstand- 
ing the express finding of the jury that he was not in 
fault. 

The rule of contributory negligence doubtless has a 
proper application in such cases, and this was an ex- 
treme case. It is not found what other facilities for 
obtaining water existed in that place. While it can 
hardly be supposed that it was impossible to procure 
any other water, it may have been difficult and ex- 
pensive to doso. Difficulty and expense of procuring 
good water would hardly excuse a person for drink- 
ing water known to contain typhoid fever germs, but 
might excuse the drinking of water in which the ex- 
istence of such yerms was merely suspected. What 
constitutes negligence in such case would be pecu- 
liarly a question for the jury in most instances, and 
there is room for doubt whether it was not so in this 
case.—Case and Comment. 
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A Digest of all the Decisions of all the Courts Relat- 
ing to National Banks, Reported from 1864 to 
April 1, 1898. By Hal H. Smith, of the Michigan 
Bar. Chicago: T. H. Flood & Co., 1899. pp. XL, 
326. Sheep, price $4.00. 

The American Digest, Containing without Omission 
or Duplication the Century Edition of the Amer- 
ican Digest, 1658 to 1896, 1899. A Digest of all 
Current Decisions of all the American Courts, as 
Reported in the National Reporter System, the 
Official Reports, and Elsewhere, from September 
1, 1898, to March 31, 1899. Prepared and Edited 
by the Editorial Staff of the American Digest Sys- 
tem. St. Paul, Minn.: West Publishing Co., 
1899. 

A Treatise on the American Law of Replevin and 
Kindred Actions for Getting Possession of Chat- 
tels, being a Complete Statement of the General 
Principles of the Common Law of Replevin, as 
Modified by the State Statutes, and the Construc- 
tion and Application of the same by the Courts of 
Review. By Roswell Shinn, LL.D., Dean and 
Professor of Pleading and Practice in the Illinois 
Co!lege of Law, and Author of ‘*American Law of 
Attachment and Garnishment,” “Pleading and 
Practice for Illinois,” ‘*Pleading and Practice for 
Michigan,” etc., etc. Chicago: T. H. Flood & 
Co., 1899. pp. 957. Sheep, price $6.00. 








HUMORS OF THE LAW. 


A petitioner in bankruptcy down in Maine an- 
swered the question, ‘‘What is your stock in trade?” 
by writing “Brains.”’ In answer to the question, ‘Is 
your stock in trade incumbered; if so, how?’ the 
petitioner answered, “Yes; by a hard head and hon- 
esty.” 


Great Lawyer (in cross-examination): ‘‘Huh! You 
consider the prisoner an honest man, do you?” Wit- 
ness: ‘“‘An honester man never lived.”’ Great Lawyer 
(superciliously): ‘*Will you kindly state on what you 
base that remarkable opinion?” Witness (hotly): 
“On the fact that he once tried to be a lawyer and 
failed.” 
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1. ADUL*ERY—Persons Entitled to Prosecute—Evi- 
dence.—On the remarriage of husband and wife after 
a divorce, the husband may institute a complaint 
against a third person for adultery committed with 
the wife during their former marriage, under Code, § 

- 4932, providing that prosecution for adultery shall be 
instituted only on the complaint of the husband or 
wife.—STATE V. SMITH, Iowa, 79 N. W. Rep. 115. 

2. AFFIDAVITS — Acknowledgment — Attorney and 
Client.—A garnishee’s attorney, who is a notary, may 
swear the garnishee to the truth of statements con- 
tained in his answer; such act not involving the exer- 
cise of judicial discretion.—KOSMINSKY V. RAYMOND, 
Tex., 51S. W. Rep. 51. 

8. ARBITRATION—Setting Aside Award—Fraud.—The 
fact that one of two persons chosen to appraise the 
value of land,and determine the sum at which the 
owner shall convey and a railroad company shall pay 
for it for right of way purposes, acts from motives of 
partiality and bias in favor of the landowner, or mis- 
conceives his duty by supposing himself the agent or 
representative of sucb owner for the purpose of secur- 
ing for him the highest possible price, and through 
whose partiality and misconception of duty the prop- 
erty is appraised at a sum largely in excess of its real 
value, constitutes sufficient ground for vacating the 
award or appraisement, or for defending an action 
brought for its enforcement.—DOWNEY V. ATCHISON, 
T. & 8. F. R. Co., Kan., 57 Pac. Rep. 101. 

4. ASSIGNMENTS FOR CREDITORS—Preferred Claims— 
Trust Fund.—Where a fund held by a bank as trustee 
has been mingled with the general assets of the bank, 
the beneficiaries of the fund have no lien upon the 
assets of the bank therefor, and under a general as- 
signment by the bank for the benefit of its creditors 
prior to the act of March, 1894, regulating voluntary 
assignments, such beneficiaries are not entitled to 
priority in the distribation of the assigned estate.— 
NEW FARMERS’ BaNK’S TRUSTEE V. COCKRELL, Ky., 51 
8. W. Rep. 2. 

5. ATTACHMENT—Grounds—Disposing of Property.— 
In attachment, baseJ on defendant’s having secretly 
left the State with intent to defraud his creditors, and 
made conveyances for the same purpose, an instruc- 





tion that the conveyance of property to creditors, bya 
debtor in failing circumstances is not of itself sufficient 
evidence of fraud to authorize an attachment is not 
erroneous, as taking from the jury the question of 
fraud.—ISLAND COAL Co. Vv. REHLING, Ind., 53N. E. 
Rep. 777. 

6. ATTACHMENT—Promissory Notes.—Code 1573, § 2967, 
subd. 2, provides that, if property which it is sought 
to attach is capable of manual delivery, the sheriff 
must take it into his custody. Subdivision 4 provides 
that debts due defendant are attached by garnishment 
thereof. Section 2990 provides that garnishee shall 
not be made liable on a debt due by negotiable paper, 
unless such paper is delivered, or he is indemnified 
from all liability thereon after satisfying the judg- 
ment. Section 3046 allows execution to be levied on 
things in action. Section 45, subds. 9, 10, provides that 
the words ‘‘personal property” shall include evidences 
of debt and thingsin action. Held, that promissory 
notes could be attached by taking manual possession. 
—NORDYKE V. CHARLTON, Iowa, 79 N. W. Rep. 136. 


7. ATTORNEY AND CLIENT—Power of Attorney to Bind 
City.—An attorney retaiued by an individual client, or 
acting under a general employment for a municipal 
corporation, has autbority to act for his client in all 
matters properly connected with a pending suit, and 
may make avalid agreement that one suit shall abide 
the event of another to which his client is a party; but 
in order that the relationship of attorney and client 
shall exist with reference to a particular suit, which 
will give the attorney such implied power to bind his 
client, the suit must be actually pending, and not 
merely in wee ows -SronE V. BANK OF CoM- 
MERCH, U.S.8.C., 198. C. Rep. 747. 

8. BANKS — Appropriation of Fund — Payment of 
Check.—Where a Pbiladelphia bank, being indebted to 
a New York bank for collections made, remitted by its 
cashier’s check on another New York bank, with which 
it had a sufficient deposit, which check was duly pre- 
sented and paid through the clearing house, the trans- 
action constituted a complete appropriation of the 
fund to the creditor bank, and its ownership is not 
affected by its restoring the money to the bank paying 
the check on the same day, on the demand of the 
latter, made on learning of the suspension of the 
drawer, which return was required under such circum- 
stances by the rules of the clearing house, of which 
both banks were members, but only for the purpose of 
protecting the paying bank, in case the payment 
should prove to have been unauthorized; nor will the 
faet that such bank, without right, paid the money to 
the receiver of the insolvent bank, prevent its recovery 
from the receiver by the payee of the check. —NATIONAL 
Usion BANK V. EARLE, U.S. C.C., E. D. Penn., 93 Fed. 
Rep. 330. 

9. BaNKRUPTCY—Assets—Proceeds of Execution Sale. 
—Where a judgment has been recovered ia a State 
court, execution issued, and levied on personal prop- 
erty, and sale thereunder made bythe sheriff, before 
the commencement of proceedings in bankruptcy 
against the debtor, the proceeds of sale, remaining in 
the hands of the sheriff, are beyond the jurisdiction of 
the court of bankruptcy, and he will not be enjoined 
from paying the same to the execution creditor; and 
it is immaterial that the time limited by law for the 
sheriff to make his return has not yet expired, the 
creditor’s title to the money being complete from the 
sale.—IN RE EASLEY, U.S. D.C., W. D. (Va.), 93 Fed. 
Rep. 419. 

10. BaNKRUPrcy—Costs of Administration.—In a case 
of voluntary bankruptcy, an attorney’s fee for legal 
services rendered to the bankrupt himself is not en- 
titled to priority of payment out of the estate; but an 
allowance may be made to the attorney of the bank- 
rupt for services rendered in preserving the estate 
pending the appointment of a trustee.—IN RE STOTTS, 
U.S. D.C., 8. D. (Lowa), 93 Fed. Rep. 438. 

1l. BaNKauPpTcy—Discharge—O dposition.—The bank- 
rupt’s application for discharge will not be refused un- 
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less opposing creditors allege, and sustain the burden 
of proving, facts sufficient, under the act, to defeat the 
application. The formal prerequisites to a discharge 
having been complied with, the judge will not, of his 
own motion, seek out grounds for refusing to discharge 
the bankrupt.—IN RE Hixon, U.S. D.C., 8. D. (Iowa), 
93 Fed. Rep. 440. 

12. BANKRUPTCY — Examination of Witnesses. — 
Where, by the law of the State in which the proceed- 
ings are had, a wife cannot be a witness for or against 
her husband, she cannot be required, in proceedings 
in bankruptcy against the husband, to testify concern- 
ing property in her possession alleged to have been 
conveyed to her in fraud of the bankrupt’s creditors. 
The trustee in bankruptcy, seeking to recover such 
property, should proceed by bill of discovery against 
the wife.—IN RE FOWLER, U.S. D. C., W. D. (Wis.), 93 
Fed. Rep. 417. 


13. BANKRUPTCY — Exemptions — Growing Crops.— 
Where the homestead laws of the State do not include 
growing crops, a bankrupt cannot claim, as exempt 
property under the bankruptcy act, a crop growing on 
his homestead at the time of the adjudication in bank- 
ruptcy, although an execution could not have been 
levied on such crop before its severance; and if, after 
the appointment of the trustee, the bankrupt gathers 
and removes the crop, he must surrender the same, or 
the proceeds of its sale,to the trustee.—IN RE CoFF- 
MAN, U.S. D. C., N. D. (Tex.), 93 Fed. Rep. 422. 


14. BANKRUPTCY — Exemptions — Waiver.— Where a 
debt, proved and allowed against the estate of a bank- 
rupt, is founded on a promissory note, in which the 
bankrupt, as author zed by the laws of the State, and 
in the manner therein prescribed, has waived his right 
of exemption, he will not be entitled, as against such 
debt,to have property set apart to bim as exempt un- 
der section 6 of the bankruptcy act (30 Stat. 548).—IN RE 
GARDEN, U.S. D. C., N. D. (Ala.), 93 Fed. Rep. 423. 


15. BANKRUPTCY — Jurisdiction — Injunction against 
Attaching Creditors.—Attaching creditors of an al- 
leged bankrupt, and a receiver of his property ap- 
pointed at their instance by a State court, do not be- 
come amenable to the control of the bankruptcy court 
by the mere filing of the petition against the debtor, 
though it is therein charged that they have received 
an unlawful preference; and if they are not regularly 
made parties to the petition and served with process, 
and have not voluntarily appeared thereto, the court 
cannot issue an injunction forbidding them to dispose 
of property of the alleged bankrupt in ,their hands, 
held and claimed by them adversely to the debtor and 
to the petitioning creditors.—IN RE OGLES, U. 8. D.C., 
W. D. (Tenn.), 93 Fed. Rep. 426. 


16. BENEFICIAL ASSOCIATIONS —Expulsion of Mem- 
bers.—Where the by-laws of a benefit association pre- 
scribed the method for expulsion of members, and 
provide that charges in writing shall be preferred and 
served on accused, an expulsion by a vote of the order 
on a motion merely is void, since the association can 
expel a member only as the by-laws prescribe.—BYRAM 
Vv. SOVEREIGN CAMP OF WOODMEN OF THE WORLD, 
Iowa, 79 N. W. Rep. 144. 

17. BENEFICIAL SOCIETIES—Change of Beneficiary.— 
Under the constitution of a grand lodge of a beneficial 
society providing that there can be no change of bene- 
ficiary in a certificate except in a certain manner,a 
waiver of this by officers of a subordinate lodge is in- 
effectual; they being invested with no power to con- 
sent to a change of such manner, the grand lodge issu- 
ing the certificate, and making assessments for and 
Payments from the beneficial fund, and the duties of 
the officers of a subordinate lodge relative to change 
of beneficiary and to payments being merely minis- 
terial.—GRaND LODGE A. O. U. W. Vv. CONNOLLY, N. J., 
43 Atl. Rep. 286. 

18. Bonp—Contractor’s Bond—Change in Plans.—A 
contractor’s bond,in favor of aschool board, condi- 
tioned on his performance of a contract to erecta 





school house, and requiring the payment of all claims 
for material furnisned, is valid, and inures to the bene- 
fit of material-men whose claims are not paid.— AMER- 
ICAN SURETY Co. V. LAUBER, Ind., 53 N. E. Rep. 793. 

19. CARRIERS—Connecting Lines — Presumptions. — 
Where a passenger checks his baggage in good condi- 
tion over connecting lines, and it is delivered to him 
damaged at destination, the presumption is that the 
damage occurred on the last line.—MOORE v. NEW 
York, N. H. & H. R. Co., Mass., 58 N. E. Rep. 816. 

20. CARRIERS — Loss by Fire — Proximate Cause.— 
Where a carrier negligently delays the transportation 
of freight, and itis destroyed by fire,for which the 
carrier is in no way responsible, the fire, and not the 
negligence, is the proximate cause of the injury.— 
Yazoo & N. V. R. CO. Vv. MILLSAPS, Miss., 25 South. 
Rep. 672. 

21. CARRIERS—Passenger — Negligence. — A railroad 
company cannot, in an action for injury to a passenger 
from negligence in putting her off beyond the station 
which was her destination, claim that she had forfeited 
her right to use the ticket; the conductor having rec- 
ognized her as a passenger, received her ticket, treated 
it as valid, and taken it up as such before arrival at 
the station.—CasE V. DELAWARE, L. & W. R. Co., Penn., 
43 Atl. Rep. 319. 

22. CARRIER OF GOoops—Construction of Contract.— 
A carrier under a contract for the carriage and deliv- 
ery on a dock of heavy castings weighing several tons 
each constituting a part of machinery to be erected by 
the shipper is not bound to turn the castings over on 
delivering them, so as to leave them in position for 
placing together, in the absence of aspecial agreement 
to that effect.—HUDSON RIVER LIGHTERAGE CO. V. 
WHEELER CONDENSER & ENGINEERING CO., U. 8S. D.O., 
E. D. (N. Y.), 93 Fed. Rep. 874. 


23. CARRIERS OF PASSENGERS—Sleeping Car Compa- 
nies—Loss of Baggage.—A passenger on a sleeping car 
left his satchel with an employee, who placed it in the 
car where it could be easily seen. From the time the 
passenger got on until the train reached a certain 
point no one boarded or left the car, but at that point 
several persons left the car carrying satchels. Several 
employees were on watch all night, but none knew of 
the loss of the passenger’s satchel until he got up, 
though one of them was familiar with its appearance 
and was present when the other passengers got off. 
Held, that the company had not exercised reasonable 
care, and was liable.—COONEY V. PULLMAN PALACE CAR 
Co., Ala., 25 South. Rep. 712. 

24. CONSTITUTIONAL Law — Class Legislation. —The 
ordinance of Los Angeles county, prohibiting the 
establishment of cemeteries without permission of the 
county supervisors, is not a valid exercise of police 
power, within Const. art. 11,§ 11, granting to munici- 
pal corporations the right to pass police regulations, 
since the ordinance does not regulate, but prohibits, 
the pursuit of a lawful business by making the right 
to exercise such calling dependent on the will of the 
supervisors.—_LOS ANGELES COUNTY V. HOLLYWOOD 
CEMETERY ASSN., Cual., 57 Pac. Rep. 153. 

25. ConTRACT—Action.—Where an owner of land sues 
to recover for coal taken therefrom by another and for 
damages thereto, and the jury finds separately the 
value of the coal and the amount of damages, the 
judgment, to the extent of the former, is on contract. 
—DEvVIN v. WALSH, Iowa, 79 N. W. Rep. 133. 

26. ConTRACcTS—Conflict of Laws.—Lez fori controls 
in respect to the time within which a cause of action 
must be enforced, but lex loci contractus controls the 
validity, interpretation and effect of the contract sued 
upon.—CROFOOT V. THATCHER, Utah, 57 Pac. Rep. 171. 

27. CONTRACT — Delay in Performance — Waiver. — 
Where plaintiff agreed to furnish certain macbinery 
by a fixed time, but failed to perform his contract in 
time, and defendant did not cancel the contract, or re- 
lease plaintiff from its obligation thereunder, or reject 
the machinéry and material, when tendered, as com- 
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ing too late, but accepted them and put them into use, 
the stipulation as to time was waived, and the obliga- 
tion to pay the agreed price was complete, subject to 
the right to recoup the damages, if any liability there- 
for had been incurred by plaintiff.—JEFFREY MFG. Co. 
v. CENTRAL Coat & IRON Co., U.S.C. C., D. (Ky.), 98 
Fed. Rep. 408. 

28. CoNsPIRACY—Purchase of Goods from Insolvent. 
—One who entered into a conspiracy with the buyer 
by which the latter bought goods on credit, and, with- 
out consideration, transferred them to the former, 
who sold them and divided the proceeds with the 
buyer, is not personally liable for the price of goods 
sold to the buyer by one on whom no fraud was prac- 
ticed in inducing him to make the sale.—KESSLER V. 
HALFF, Tex., 518. W. Rep. 48. 


29. CORPORATIONS—Foreclosure of Liens.—Where a 
first mortgage on the property of a corporation be- 
comes a lien by virtue of an after-acquired property 
clause on property subsequently purchased by the 
mortgagor, but as to a part thereof subject to another 
lien, the holder of such lien on its foreclosure is en- 
titled to bring in the mortgagee, and toinsist on a sale 
of the part of the property covered by his lien free 
from the mortgage incumbrance.—HARRIS Vv. YOUNGS- 
TOWN BRIDGE Co., U.S. C. C. of App., Sixth Circuit, 93 
Fed. Rep. 356. 


30. CORPORATIONS— Foreign Corporations — Attach- 
ment.—The courts of Alabama being without jurisdic- 
tion of an action against a foreign corporation by a 
citizen of the State on a cause of action accruing in 
another State, Code 1886, §§ 2929, 2930, 2932, 2934, 2940 
(Code 1896, §§ 524, 525, 527, 529, 535), providing that in 
attachments against a foreign corporation acomplaint 
and affidavit setting forth the cause of action must be 
filed and that the trial thereon shall proceed as in 
suits commenced by summons, does not give the courts 
of the State jurisdiction to condema by attachmentthe 
property ofa foreign corporation situated in Alabama 
to the satisfaction of a claim against it by a resident of 
the State for a tort committed outside of the State.— 
PULLMAN PALACE CaR Co. V. HARRISON, Ala., 25 South. 
Rep. 697. 

31. CORPORATIONS—Injunction.—In a suit to restrain 
the officers and agents of a gaslight company from lay- 
ing pipes in the streets of a city, where defendants de- 
mur to the billonthe ground that the company is a 
corporation and a necessary party to the suit, they ad- 
mit the facts set out in the bill, and, where it is al- 
leged therein that no legal or valid incorporation of 
the company was ever effected, the demurrer will be 
overruled.—MAYOR, ETC. OF WILMINGTON V. ADDICKS, 
De}l., 43 Atl. Rep. 297. 

32. CORPORATIONS—Issue of Stock.—Capital stock of 
a corporation cannot be increased or diminished with- 
out an express power tothat effect.—COOKE V. MAR- 
SHALL, Penn., 43 Atl. Rep. 314. 


33. CORPORATIONS—Purchase of Its Own Stock—By- 
Laws.—A by-law of a:private corporation, providing 
that on the death of any stockholder his stock shall be 
paid to his legal representatives, if it has remained in 
the company for one year, and notice of intention to 
withdraw has been given,is valid, and, after a com- 
pliance with the conditions, is a binding contract for 
its withdrawal, which may be enforced by suit, the 
company being solvent.—HOWE GRAIN & MERCANTILE 
Co. V. JONES, Tex., 51S. W. Rep. 24. 

34. COUNTIES — Ownership of Railroad Stock.—A 
county holding stock in a railroad company by au- 
thority of a legislative act not restricting the nature of 
its ownership, holds it as a private corporation, and 
not for a public governmental purpose, and hence the 
interests of the county therein are not subject to Laws 
1894, p. 29, authorizing the State revenue agent to sue 
on obligations or debts to a county. — ADAMS V. 
NATCHEZ, J. & C. R. Co., Miss., 25 South. Rep. 667. 

35. Couats—Jurisdiction—Sheriffs.— The legislature 
has power to authorize the circuit courts to issue writs 





to be executed in any part of the State, where such 
writs merely enable the court to fully exercise its 
rightful, constitutional jurisdiction, by giving notice 
to the party defendant, or by securing his property, or 
a lien thereon, as an auxiliary, incidental, or conserv- 
atory measure, in suits where such courts have juris- 
diction over the subject-matter of the action granted 
by the constitution; and the exercise of such power 
does not confer extraterritorial jurisdiction upon the 
circuit courts, in violation of the constitution.—CHApP- 
MAN Vv. REDDICK, Fla., 25 South. Rep. 673. 

36. CRIMINAL LAW—Embezzlement by Agent.—In a 
prosecution, under the last clause of section 95 of the 
crimes and punishments act (Gen. St. 1897), forthe 
failure of an agent to deliver to his employer, on de- 
mand, money which came into the agent’s possession 
by virtue of his agency, it is error to refuse to instruct 
the jury that a criminal intent isa necessary element 
of the crime charged.—STATE Vv. EASTMAN, Kan., 57 
Pac. Rep. 109. 

37. CRIMINAL LAwW—Former Jeopardy.—The release 
of a person accused of a crime on bail, after a prelimi- 
nary examination, is no bar to his subsequent arrest 
on another complaint for the same offense, and com- 
mitment without bail.—STATE Vv. VAUGHN, Ala., 23 
South. Rep. 727. 

38. CRIMINAL LAW—Homicide—Self-Defense.—An_ in- 
struction on a trial for murder that accused could not 
invoke the aid of the doctrine of self-defense, for acts 
done after he had disabled deceased with a pistol shot, 
is erroneous, as it assumes that deceased was disabled, 
which was for the jury.—McCrory V. STATE, Miss., 25 
South. Rep. 671. 


39. CRIMINAL LAW—Larceny—Intent.—W bere the tak- 
ing is in the presence of the owner or others, other- 
wise than by robbery, and there is no subsequent 
denial or concealment, it does not raise the presump- 
tion, as a matter of law, that a felonious intent did not 
exist, but the question is for the jury, unless the proof 
leaves no room for any reasonable inference either 
way.— TALBERT V. STATE, Ala., 25 South. Rep. 690. 


40. DEED—Correction—Mutual Mistake.—In a suit to 
correct the description in a deed on the ground that, 
by the mutual mistake of the parties, it includes land 
not intended to be sold and conveyed, the proof of the 
mutuality of the mistake must be clear and convinc- 
ing, a mere preponderance is not sufficient.—STEWART 
Vv. GORDON, Ohio, 53 N. E. Rep. 797. 

41. DEED—Homestead.—The failure of the husband 
and wife to sign and acknowledge the execution of a 
deed conveying their homestead at the same time and 
place, is not sufficient, of itself, to show that it was 
made and executed without the joint consent of both 
husband and wife.—BELL V. SLAsoR, Kan., 57 Pac. Rep. 
139. 

42. DkEED—Recitals of Consideration.—The recital in 
a deed of the amount of the consideration or purchase 
price of the land is not evidence against one who does 
not claim under the deed, but who claims in opposi- 
tion to it.—KING Vv. MBAD, Kan., 57 Pac. Rep. 113. 

43. EQuity—Jurisdiction—Notes.—Where notes are 
made payable out of the maker’s share of the proéits 
which may accrue from a partnership business, equity 
has jurisdiction of a bill to compel a disclosure of what 
profits have been made, and that the maker’s share 
thereof be paid into court, and to decree a lien thereon 
for the amount due on the notes, where a decree for 
the sale and partition of the partnership property has 
been obtained, and the maker is insolvent.—HECKLER 
Vv. FRANKENBUSH, Miss., 25 South. Rep. 670. 

44. EViIDENCE—Parol Evidence.—Parol evidence to 
contradict the terms of a note is inadmissible.—CLEM- 
ONS ELECTRICAL MFG. CO. v. WALTON, Mass., 53 N. E. 
Rep. 820. 

45. EXECUTION — Exemptions — Waiver.—An officer 
holding property under execution cannot ignore a 
claim of exemption made to him merely because it fails 
to show that the debt was contracted during the exist- 
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ence of the law creating the exemption, the question 
of the sufficiency of the claim being judicial, for deter- 
mination by the courts.—STRAUGHN V. RICHARDS, Ala., 
25 South. Rep. 700. 


46. EXECUTION SALE — Indemnifying Bond. — The 
plaintiffs in an execution, in an action upon an indem- 
nifying bond executed by them, in which the property 
levied on and sold under the execution by their direc- 
tion is claimed by the debtor to have been exempt, are 
estopped to deny that he was the owner of the prop- 
erty.—SHARP V. WOOD, Ky., 51S. W. Rep. 15. 


47. FEDERAL CourRTSs—Injunctions Staying Proceed- 
ings in State Court.—A circuit court of the United 
States cannot enjoin the further prosecution of a suit 
in a State court on the ground that such suit has been 
removed to the federal court, from which the injunc- 
tion is sought, where, though a petition and bond for 
removal have been filed, no action thereon has been 
taken by the State court, nor has any copy of the rec- 
ord been entered in the federal court.—C@uR D’ALENB 
Ry. & Nav. Co. Vv. SPALDING, U.S. C. C. of App., Ninth 
Circuit, 93 Fed. Rep. 280. 

48. FeHpRaL Courts — Jurisdiction—Federal Ques- 
tion.—To give a court of the United States jurisdiction 
of a cause,on the ground that it presents a federal 
question, such question must appear from plaintiff's 
statement of his own cause of acticn, and his right to 
the relief sought must depend directly upon the con- 
struction of some provision of the constitution or laws 
of the United States. Jurisdiction cannot be sustained 
upon allegations that defendant does or may assert 
some right under such constitution or laws as a de- 
fense.— MONTANA ORE PURCHASING CO. v. Boston & M. 
CONSOL. COPPER & SILVER MIN. Co., U. 8. C. C. of App., 
Ninth Circuit, 98 Fed. Rep. 274. 


49. FEDERAL CourRTs—Jurisdiction—Place of Bring- 
ing Suit.—A failure by a plaintiff to comply with the 
provision of the act of August 13, 1888 (25 Stat. 433), re- 
quiring that suit shall be brought only in the district 
of the residence of either the plaintiff or the defend- 
ant, where the jurisdiction is founded only on diversity 
of citizenship, does not affect the general jurisdiction 
of the court over the cause, and is waived by a general 
appearance without objection.—VAN DOREN V. PENN- 
SYLVANIA R. Co., U. 8. C. C. of App., Third Circuit, 93 
Fed. Rep. 260. 


50. FEDERAL CourTs—Trial—Power to Amend Ver- 
dict.—A federal court has the power, under Rev. St. § 
954, which enjoins upon it the duty to disregard nicety 
of form, and to give judgment according as the right 
of the cause and matter in law shall appear to it, to 
amend a general verdict for plaintiff, in an action in 
ejectment, to conform to the requirements of a State 
statute, by inserting therein a finding that plaintiff is 
entitled to possession of the land in suit, and of the 
nature and duration of his estate therein, where, by a 
reference of the verdict to the issues litigated, it is 
plain that it can have but one meaning as to such mat- 
ters.—OSBORNE V. ALTSCHUL, U.S.C. C. of App., Ninth 
Circuit, 98 Fed. Rep. 381. 

51. FEDERAL AND STATE CouRTS—Jurisdiction Over 
Property.—The filing of a bill in a federal court against 
a corporation for the foreclosure of a mortgage on its 
property, and, as a necessary incident, the appoint- 
ment of a receiver therefor, together with the entry 
thereon of an order by the court to show cause against 
the appointment of a receiver, and enjoining any trans- 
fer of the property, or any similar order tending toward 
possession of the property by the court, give the court 
jurisdiction over the mortgaged property, even before 
the service of process on the corporation, of which it 
cannot be deprived by the appointment of a receiver 
by a State court in a suit, commenced subsequently, 
to which another corporation in actual possession of 
the property was not made a party.—APPLETON 
WATERWORKS CO. v. CENTRAL TRUST CO. OF NEW 
York, U.S.C. C. of App., Seventh Circuit, 93 Fed. 
Rep. 286. 





52. FRAUDS, STATUTE OF—Description of Property.— 
A contract to purchase land afterwards to be selected 
by the purchaser is within the statute of frauds, as 
failing to describe the land, and will, on the pur- 
chaser’s failure to select, neither support a bill for 
specific performance nor an action for damages.—ALA- 
BAMA MINERAL LAND Co. v. JACKSON, Ala., 25 South. 
Rep. 709. 

33. FRAUDULENT CONVEYANCES—Receiver.—In an ac- 
tionto set aside a fraudulent conveyance, the court 
has no jurisdiction to appoint a receiver of the prop- 
erty involved, after the filing of the complaint, but be- 
fore the issuance of a summons thereon, since the ac- 
tion is not pending until issuance of a summons, under 
Burns’ Rev. St. 1894, § 316 (Horner’s Rev. St. 1897, § 314). 
—ALEXANDRIA GaAs CoO. v. IRISH, Ind., 53 N. E. Rep. 762. 


54. FRAUDULENT CONVEYANCES—Transfer to Wife.— 


. When a conveyance by an insolvent debtor is claimed 


by the grantee to have been made in payment of an 
antecedent debt, the burden is on the parties thereto, 
as against a creditor attacking the conveyance for 
fraud, to prove bona fides.—W0OOD V. PEBBLES, Ala., 25 
South. Rep. 723. 


55. GUARANTY.—A writing as follows: “In considera- 
tion that F & Co. will and do sell to C, upon credit, 
sundry bills of goods from time to time as she may 
purchase or order,I do hereby guaranty to said F & 
Co. the prompt payment of all such bills at their matu- 
rity, said maturity to be 60 days from date of bills; 
hereby waiving any and all notice of times or amounts 
of sales, or defaults or delays in payment therefor. 
Not exceeding $400,” is acontinuing guaranty to the 
amount of $400.—D. B. Fisk & Co. v. RICKEL, Iowa, 79 
N. W. Rep. 120. 

56. GUARANTY—Notice of Acceptance—Construction. 
—Where the promise in a guaranty is complete and 
unconditional, with no limitation save as to the 
amount, and the time within which the indebtedness, 
the payment of which is guarantied, must accrue, 
notice of its acceptance is not necessary.—GERMAN 
SAV. BANK V. DRAKE, Iowa, 79 N. W. Rep. 121. 


57. GUARDIAN AND WAaRD—Negotiable Instruments .— 
Where a guardian takes a mortgage and a negotiable 
note in his own name, his assignment of them carries 
the legal title, though the ward has reached majority. 
—BREWSTER V. SEEGER, Mass., 53 N. E. Rep. 814. 

58. HUSBAND AND WIFE—Married Woman.—Under 
the law of this State a married woman may own and 
control both real and personal property, and there is 
no presumption that chattels found in the possession 
of a husband and wife belong to the husband.—BooK- 
NAU Vv. CLARK, Neb., 79 N. W. Rep. 159. 

59. INJONCTION—Dissolution—Construction of Court 
House.—Filed plans and specifications for building a 
court house were sufficiently made a part of the notice 
for bids for the work, and of the contract therefor, 
where they were referred to in the notice, and were 
made a part of the contract by a reference thereto in 
the minutes of an order of the county board of super- 
visors for the work, in which form the contract was 
made.—DIXON V. GREENE COUNTY, Miss., 25 South. 
Rep. 665. 

60, INSOLVENCY—Discharge.—Under Pub. St. ch. 157, 
§ 81, providing that an insolvent shall be discharged 
from all debts due any resident of the State, such dis- 
charge is no bar to an action by an ancillary adminis- 
trator of a judgment creditor appointed in the State on 
a judgment obtained in New Hampshire by a resident 
of that State, since the appointment as ancillary ad- 
ministrator did not affect the residence of the ap- 
pointee, who resided in New Hampshire.—ADAMS V. 
BaTCHELDOR, Mass., 53 N. E. Rep. 824. 

61. INSURANCE—By Laws—Assiguments.—Though jthe 
by-laws of a mutual insurance company contemplate 
assignments of policies in writing, and the policies 
provide that assignments shall be in accordance with 
the by-laws, an assignment not in writing will carry 
the equitable title to a policy.—CANNON Vv. FARMERS’ 
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MoT. FIRE ASSN. OF WARREN CounTy,N. J., 48 Atl. 
Rep. 281. 

62. INSURANCE—Right to Proceeds.—Under a policy 
insuring a dwelling house and household farniture 
against fire,in which the insurer consents that the 
loss on buildings shall be payable to the mortgagee as 
his interest may appear, the insurance on the person- 
alty belongs to the insured.—SMITH V. CONTINENTAL 
Ins. Co., lowa, 79 N. W. Rep. 126. 

63. INTOXICATING LIQUORS—Illegal Sales.—A person 
delivering liquors not owned by him, and which he is 
not authorized to sell, to another, under an agreement 
by which the latter pays him the price,to be used in 
replacing the liquor sold, is not a mere agent of the 
transferee to replace the liquor delivered, but a seller, 
within said provisions.—TAYLOR V. STATE, Aia., 25 
South. Rep. 689. 

64. INTOXICATING LIQUORS—Illegal Sales.—It is no de- 
fense to a prosecution for illegally selling intoxicants 
that they were the property o?2 others.—TAYLOR V. 
STATE, Ala., 25 South. Rep. 701. 

65. INTOXICATING LIQUORS—Sale—Delivery.—The de- 
fendant, residing in Fargo, N. D., ordered Ly telephone 
from the plaintiff, doing business in Moorhead, Minn., 
a quantity of beer to be by it delivered to himin Fargo. 
In pursuance of the order, the plaintiff delivered the 
beer to the defendant at the latter place. Held, that 
the sale was made in Fargo, where the beer was deliv- 
ered, and where the title passed from the plaintiff to 
the defendant, and that, such sale being illegal and 
non-enforceable according to the laws of that State, an 
action cannot be maintained in this State to recover 
the purchase price of the beer.—THEO. HAMM BREWING 
Co. v. YouNG, Minn., 79 N. W. Rep. 111. 

66. JUDGMENT—Appeal and Error.—Where a judg- 
ment dismissing plaintiff's petition, the effect of which 
was to discharge ar attachment issued in the action, 
was not superseded for more than a year, a garnishee, 
who in the meantime had paid to defendant the 
amount garnisbed in his hands, cannot, on the rever- 
sal of the judgment, be required to account to plaintiff 
therefor.—STEPHENS V. WILLIS, Ky., 51S. W. Rep. 9. 

67. JUDGMENT—Equitable Relief—Sufliciency of Bill. 
—A bill to enjoin the construction of a drainage ditch 
established by a judgment of a circuit court of Indiana 
in proceedings for that purpose, on the ground that 
such proceedings were void for want of notice to com- 
Plainant, is insufficient, unless it sets out the facts 
shown by the record in regard to such notice.—CRAPO 
v. HaZELGREEN, U.S.C. C. of App., Seventh Circuit, 
93 Fed. Rep. 316. 

68. JUDGMENT — Lien on Property in Hands of Re- 
ceivers.—The filing of a transcript of a judgment 
against a corporation ina county, as required by the 
statute of California to make the judgment a lien on 
real estate therein, does not create a lien on property 
which had been previously conveyed by the defendant 
to receivers under an order of court, nor entitle the 
judgment to any preference, in the distribution of as- 
sets, over other personal judgments.—SAVINGS & TRUST 
Co. OF CLEVELAND, OHIO, V. BEAR VALLEY IRR. Co., U. 
8.0. C., 8. D. (Cal.), 93 Fed. Rep. 339. 

69. LAXDLORD AND TENANT—Lien—Waiver.—A land- 
lord, with a lien on the entire crop for rent, which was 
to amount to three bales of cotton, wrote: ‘‘I hold W’s 
rent note for three bales of cotton. I agree to waive 
the rent on one bale for the year 1896." Held, that the 
landlord waived his lien on one bale of the crop, and 
reserved it on the rest, tothe extent of three bales.— 
VARNER V. Ross, Ala., 23 South. Rep. 725. 

70. LIBEL OF THE DEAD—Civil Liability. — Code, § 
5086, making the publication of libel concerning a de- 
ceased person, which tends to scandalize the surviving 
relatives of the deceased, punishable criminally, does 
not make the publisher of a libel concerning an adult 
deceased person Civilly liable to the mother of the de- 
ceased for shame, humiliation and mental anguish 
suffered by her on account thereof.—BRADT Vv. NEW 
NONPAREIL Co., Iowa, 79 N. W. Rep. 122. 





71. MASTER AND SERVANT—Contributory Negligence 
—Willful Negligence.—In an action to recover dam- 
ages for the death of plaintiff’s intestate, caused by 
the alleged negligence of defendant’s engineer. Held, 
that the evidence was conclusive that the deceased 
himself was guilty of contributory negligence; also 
that there was no evidence that the engineer. was 
guilty of wanton or willful negligence in failing to ex- 
ercise reasonable care to avoid injury after he discov- 
ered that the deceased was in a place of danger.— 
GUTHRIE V. GREAT NORTHERN Ry. Co., Minn., 79 N. W. 
Rep. 107. 

72. MECHANICS’ LIENS — Foreclosure—Ownership of 
Premises.—W bere a contract to purchase building mua- 
terial gives the material-man a lien on the land, he 
need not, as a prerequisite to foreclosure against the 
purchaser, prove that the latter was the owner of the 
land, or that he had authority to execute the lien, 
since he would be estopped to deny his ownership or 
authority.—WILSON V. VICK, Tex., 51S. W. Rep. 45. 


73. MORTGAGES— Validity—Estoppel— Laches.— Where 
the validity of a mortgage of land by a county tv se. 
cure payment of a railroad stock subscription was not 
questioned for more than 30 years after its issuance, 
and until after the property had been sold under fore- 
closure and passed to bona fide purchasers, the county 
is estopped by such laches from thereafter claiming 
that the mortgage was invalid.—RUMMEL V. BUTLER 
County, U. 8. C. C., E. D. (Mo.), 93 Fed. Rep. 304. 


74. MUNICIPAL CORPORATIONS— Injuries on Sidewalk 
—Negligence.—In an action against a city for damages 
for injuries sustained by falling on a sidewalk con- 
structed after the passage of an ordinance regulating 
their construction, the ordinance is admissible as 
showing negligence in the city, it being shown that 
the walk was not built as therein prescribed.—SHoUM- 
way v. CITY OF BURLINGTON, Iowa, 79 N. W. Rep. 123. 

75. MUNICIPAL CORPORATIONS — Ordinance — Negli- 
gence-— Obstructions in Street.—In an action against a 
city for negligently allowing an obstruction, such asa 
pile of rocks,to remsin in a street unguarded and 
without lights or other warnings to travelers thereon, 
by reason of which an accident occurred, it is compe- 
tent to show that other obstructions not alleged in the 
petition narrowed the roadway, and also the con- 
dition of the street, together with all the surroundings 
at the time and place of the accident.—CITY OF KANSAS 
CITY Vv. MCDONALD, Kan., 57 Pac. Rep. 123. 

76. NATIONAL BANKS— Dividends Paid from Capital.— 
The receiver of a national bank cannot recover a divi- 
dend paid not at all out of profits, but entirely out of 
the capital, where the stockholder receiving such divi- 
dend acted in good faith, believing the same to be psid 
out of profits, and where the bank, at the time such 
dividend was declared and paid, was not insolvent.— 
MCDONALD V. WILLIAMS, U.S. S. C., 19S. C. Rep. 743. 

77. NATIONAL BANKS—Power to Become Shareholders 
in Other National Banks.—A national bank is without 
power to purchase, as an investment, with its surplus 
funds, and to hold as such, shares of stock in another 
national bank.—FIRST NAT. BANK OF CONCORD,N. H., 
v. Hawkins, U.S. 8. C., 198. C. Rep. 739. 

78. NEGLIGENCE—Remote or Proximate Cause.— A 
person whose safety is imperiled by the negligent act 
of another, if injured in a reasonable and prudent at- 
tempt, under the conditions and circumstances, to es- 
cape the threatened danger, may recover from the 
negligent one damages for the injury.—ELLICK Vv. WIL- 
SON, Neb., 79 N. W. Rep. 152. 

79. NUISANCE—Railroads.—Where a railroad acquires 
land for terminal purposes in the heart of a city, it can- 
not use such land in disregard of the comfort and prop- 
erty of others. It must adjust its operations so as to 
produce the least annoyance possible.—RIDGE V. PENN- 
SYLVANIA R. Co., N. J., 43 Atl. Rep. 275. 

80. PARTNERSHIP — Acceptance of Benefits.—Where 
the articles of a partnership provided for its continu- 
ance as long as agreeable to all, and one of the part- 
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ners, to whom the articles confided the entire 
management of the business, instituted dissolution 
proceedings, the acceptance by the other partners of 
moneys directed to be paid to them as part of their 
share of the assets by the decree of dissolution, during 
the pendency of an appeal therefrom by them, was a 
waiver of their right of appeal, since such moneys ac- 
crued to them under the decree, and not under the 
partnership contract.— WILLIAMS V. RICHARDS, Ind., 53 
N. E. Rep. 765. 

81. PARTNERSHIP — Articles — Sharing Losses.—The 
articles of a partnership of three persons,two of whom 
had contributed the entire capital, provided that the 
profits should be divided between the three in a stated 
manner, and that losses and expenses of the business 
were to be paid equally by allthe members of the firm, 
and on the winding up of the same the partners con- 
tributing the capital were to receive it back, less any 
losses sustained, and the profits, if any, should at that 
time be divided in the manner specified. Held, that 
the partner not contributing any capital was liable for 
one-third of the losses.—WOELFEL V. THOMPSON, Mass., 
53 N. E. Rep. 819. 

82. PARTNERSHIP—Evidence.—A was to buy cattle, 
and sbip to B, who was to pay for the feed and fatten 
them, and on sale B was to receive his expenditures 
and interest, and then A his, and the profits or losses 
were to be shared equally. Held, that they were part- 
ners as to the sellers of the cattle, so as to charge B 
with notice of the terms of sale.—BUCHANAN V. ED- 
WARDS, Tex., 518. W. Rep. 33. 

83. PLEADING AMENDMENT—Changing Cause of Ac- 
tion.—While the courts are liberal in permitting par- 
ties to amend their pleadings, they are not warranted 
in allowing amendments which substantially change 
the claim or defense previously relied upon.—JEWETT 
v. MALOTT, Kan., 57 Pac. Rep. 100. 

84. PRINCIPAL AND AGENT—Torts of Agent.—A chattel 
mortgagee in possession of a stock of merchandise em- 
ployed an agent to take charge of the same, who had 
the usual power of selling the goods and accounting 
for the proceeds. Held, thut the principal was not 
liable for the acts of the agent in causing the arrest of 
a person on the charge of perjury in making an attach- 
ment affidavit in an action wherein some of the goods 
were seized, and taken from the posseksion of the 
agent.—LAIRD V. FARWELL, Kan., 57 Pac. Rep. 98. 


85. PRINCIPAL AND SURETY—Bond of Contractor for 
Public Work.—The condition in a bond of a contractor 
with the United States for public work, prescribed by 
28 Stat. 278, which requires that the contractor shall 
make prompt payments to all persons supplying him 
labor and materials in the prosecution of the work, is 
intended to cover payments only for the visible mate- 
rial furnished for direct use and incorporation in the 
work, and of wages to the men whose services are di- 
rectly employed in doing the work; and an action 
against the sureties on such a bond can only be main- 
tained, under the statute, by one who has title toa 
claim for labor or materials so supplied. A person 
furnishing board and lodging to laborers employed on 
the work does not supply either labor or materials, 
within the statute.—UNITED STATES v. KIMPLAND, U. 8. 
C.C., E. D. (N. Y.), 93 Fed. Rep. 403. 

86. RAILROAD COMPANY—Accident at Crossing—Neg- 
ligence.—It is not sufficient, to excuse the negligence 
of a railroad company in failing to give signals where 
a train is approaching a crossing, that the rumbling of 
the train was so great that it could be heard more than 
half a mile away.—FAUSsT V. PHILADELPHIA & R. Ry. 
Co., Penn., 43 Atl. Rep. 329. 

87. RAILROAD COMPANY—Injury to Child on Track— 
Negligence.—When a person discovers another in a 
position of peril, although the latter is a trespasser, 
and negligently placed himself in such position, and 
the former, after so discovering him, can by the exer- 
cise of ordinary care avoid injuring him, but omits to 
do so, he evinces such a reckless disregard of the safety 
of others as to constitute, in law, willful and wanton 





negligence.—SLONIKER V. GREAT NORTHERN Ry. Co., 
Minn., 79 N. W. Rep. 168. 


88. RAILROAD COMPANY—Killing Stock—Negligence.— 
It is negligence in a railroad company to run its trains 
at such a rate of speed that it is impossible, by the use 
of the ordinary means and appliances, to stop the train 
within the distance in which stock on the track may 
be seen by the aid of the headlight; and if, by reason 
of fog, the distance at which objects can be seen by the 
aid of the headlight is decreased, it is the duty of the 
company to operate its trains so as to permit of their 
being stopped within such decreased distance.—ALa- 
BAMA MIDLAND Ry. Co. v. MCGILL, Ala., 25 South. Rep. 
781. 

89. RAILROAD COMPANY — Personal Injury — Negli- 
gence.—A railroad company is not liable as master for 
an injury to a laborer while employed by one who con- 
tracted with it to load at so much per car slack piled 
beside on@of its side tracks.—BRANSTRATOR V. KEOKUK 
& W.R. Co., Iowa, 79 N. W. Rep. 181. 

90. REPLEVIN—Pleading—General Denial.—Where the 
plaintiff, in an action of replevin, merely alleges gen- 
erally that he is the owner of the property, without 
setting out the source or nature of his title, the defend- 
ant may, under a general denial, prove any facts tend- 
ing to rebut the allegations of the complaint, as, for 
example, a special property in himself, which entitles 
him to the immediate possession.—CUMBEY V. LOVETT, 
Minn., 79 N. W. Rep. 99. 


91. REPLEVIN BonND—Breach.—One of the conditions 
of areplevin bond provided that the plaintiff would 
duly prosecute the action. A trial was had in the dis- 
trict court about seven months after the action was 
commenced, and a general verdict returned for the de- 
fendant, upon which the court rendered judgment 
against the plaintiff for costs, which was paid. Held, 
that the condition to duly prosecute was satisfied, and 
that there was no breach of said condition by reason of 
the verdict and judgment.—CITIZENS’ STATE BANK V. 
MorRsE, Kan., 57 Pac. Rep. 115. 


92, Res JoDICcCaTa—Decree Affecting Taxation of Bank 
—Effect of Expiration and Renewal of Charter—Taxa- 
tion of National Banks.—A decree entered in a suit 
brought by a national bank to enjoin the collection of 
taxes imposed on it by a city, establishing the exist- 
ence of an irrevocable contract between the bank and 
the State, which exempted it from the taxes in ques- 
tion, cannot constitute an adjudication of the right of 
the bank to exemption from taxes imposed after the 
charter under which it was operating when the former 
taxes were levied and the suit was commenced had 
expired, and had been renewed.—THIRD NaT. BANK OF 
LOUISVILLE V. STONE, U. 8. 8. C.,19 8. C. Rep. 760. 

93. SaLE—Conditional Sale—Title of Purchaser.—A 
sale of personal property, where the vendor expressly 
retains the legal title until the price is paid, does not 
devest the title of the vendor; and the purchaser can- 
not convey a good title, even to a bona fide purchaser. 
—ENSLEY LUMBER CO. V. LEWIS, Aja., 25 South. Rep. 
729. 

94. SaLE—Contract—Acceptance of Offer by Tele- 
graph.—An offer to sell, and an unconditional accept- 
ance, by telegraph, constitutes a completed contract, 
to which conditions cannot be thereafter added except 
by mutual agreement.—ANDREWS V. SCHREIBER, U. S. 
Cc. C., W. D. (Mo.), 98 Fed. Rep. 367. 

95. SALE—Rescission.—A sale of goods made on the 
faith of the entire report of a commercial agency as to 
the financial standing of the proposed buyer, and not 
particularly in reliance of a statement made by him to 
the agency, cannot be rescinded because such state- 
ment was false and untrue.—BERKSON Vv. HELDMAN, 
Neb., 79 N. W. Rep. 162. 

96. SALES — Shipment of Merchandise — Waiver.— 
Where a buyer, after due consideration, specifies his 
objections to receiving a consignment of merchandise, 
he waives other objections under the contract of sale. 
—LITTLEJOHN V. SHAW, N. Y., 53 N. E. Rep. 810. 





58 CENTRAL LAW JOURNAL. 


No. 3 








97. SALE OR MORTGAGE—Transfer of Property.—When 
a mortgagor transfers to his mortgagee by the same 
transaction large portions of his real and personal 
property, by a deed of the real estate and by a bill of 
sale of a part and a pledge as collateral security of an- 
other portion of his personal property, and the con- 
sideration recited in the deed and the Dill of sale are 
less than one half of the value of the property de- 
scribed in them, the presumption is that the relation 
of mortgagor and mortgagee continued, and that the 
conveyances were made by way of security; and the 
burden rests upon a creditor, who claimsthat the deed 
and the bill of sale evidence absolute sales, to over- 
come this presumption, and establish that fact by sub- 
stantial and persuasive evidence.—SIMPSON V. FIRST 
NaT. BANK OF DENVER, U.S.C. C. of App., Eighth Cir- 
cuit, 93 Fed. Rep. 309. 

98. SCHOOLS—Trustees.—The election of a school 
trustee, though made after the day set therefor by 
statute, gave him color or right to the office, anda 
teacher's contract made by the board of which he thus 
became a de facto member was valid.—WHITMAN V. 
OWEN, Miss., 25 South. Rep. 669. 


99. SPECIFIC PERFORMANCE—Contracts.—A contract 
with a construction company, donating land to it, 
conditioned on its locating a railroad, which it was 
building, through lands of the donor, is not invalid, as 
against public policy, where, under its agreement with 
the railroad company, such contracts were allowable 
as part of the consideration for building the road, 
since its effect is to secure a benefit to the railroad 
company.—DAVIs Vv. WILLIAMS, Ala., 25 South. Rep. 704. 


100. TAXaTION—Sale—Validity.—When an assessment 
made of real estate with certain name and description 
is valid, either of itself or rendered so by reason of 
confirmatory action of the owner, publication and sale 
of same in the same name and with the same descrip- 
tion will convey a title to the purchaser that will be 
upheld, as against the delinquent taxpayer and his 
heirs and assigns.—IN RE CITY OF NEW ORLEANS, La., 
26 South, Rep. 686. 


101. TENANCY IN COMMON—Contracts.—A purchaser 
of the interest of one of several owners of land takes 
it subject to a contract right of a co-owner to enforce 
payment out of the land for past-due services per- 
formed in looking after the common interests, though 
the purchaser had no notice of such right when he 
bought.—CoTTON V. RAND, Tex., 518. W. Rep. 55. 


102. Tri1aL—Sales—Bona Fide Purchasers—Evidence. 
—The question whether a seller, by delivering the 
property, waived a condition on the performance of 
which title was to vest in the purchaser, is one of fact 
depending on the intention of the parties, and all the 
circumstances of the sale and delivery, including the 
previous course of dealing.—ADAMSs V. Roscog LuM- 
BER Co., N. Y., 53 N. E. Rep. 805. 

103. TrusTs—Enforcement.—Where, in a suit to en- 
force a resulting trust, the complaint alleges an agree- 
ment by defendants to purchase property for the bene- 
at of plaintiff, and the answer denies generally the 
allegations of the complaint, and sets up a different 
agreement, which, if proved, will defeat plaintiff’s 
suit, ajudgment on the pleadings cannot be entered 
for plaintiff.—BRYANT V. Davis, Mont., 57 Pac. Rep. 123. 

104. TRUSTS—Establishment—Evidence.—Where a life 
policy, payable to a certain person as trustee, dis- 
closes neither the terms of the trust nor the benefi- 
ciary, the declarations of the trustor, parol as well as 
written, are admissible to establish the beneficiary and 
the terms of the trust.—KENDRICK V. Ray, Mass., 53 N. 
E. Rep. 823. 

105. TrustTs—Parol Conveyance.—W here the terms of 
a trust are collected from several writings, it is not 
necessary that all of them should be signed by the 
party to be charged, but it is sufficient if they are so 
connected with the paper that is signed that they may 
be identified as part of the transaction.—RANSDEL Vv. 
Moorg, Ind., 53 N. E. Rep. 767. 





106. TRUST DEPOSIT—Validity—Presumption.—Plaint. 
iff, though never legally adopted, was taken into a 
family when but a few weeks old, and taught to regard 
the father and mother as her parents. When she was 
about 12 years old, in pursuance of an agreement be- 
tween the husband and the wife a sum of money be- 
longing to the wife was by her authority deposited in 
bank in the name of the husband, in trust for piaintiff, 
who was present when this was done. Held, thata 
valid and irrevocable trust was thereby created.—FaR- 
LEIGH V. CADMAN, N. Y., 53 N. E. Rep. 808. 


107. VENDOR AND PURCHASER—Construction of Con- 
tract.—In a contract of sale of real property it was pro- 
vided that payment should be made by delivering to 
the vendor, in an elevator,the one-half of all grain 
raised on the premises each year, and that until such 
delivery the title to the entire crop should remain in 
the vendor. Held, nevertheless, that while the con- 
tract remained in force the vendee was entitled to the 
possession of said crop for the purpose of threshing 
and preparing it for delivery as specified in the con- 
tract.—BOYUM V. JOHNSON, N. Dak., 79 N. W. Rep. 149. 


108. VENDOR AND PURCHASER—Land Contract—Notes. 
—Where the vendor takes the purchaser’s notes for 
part of the price, agreeing to convey the land or cause 
it to be conveyed if the notes are paid at maturity, but 
before maturity mortgages the land, and before suit 
becomes insolvent, the purchaser can rescind; and 
this, though after suit on the notes the owners under 
the mortgage offer to fulfill the mortgage.—SIGLIN Vv. 
FROST, Mass., 53 N. E. Rep. 820. 


109. VENDOR'S LIEN—Discharge.—The execution bya 
vendor of a deed, for the purpose of correcting the de- 
scription in a previously executed deed, which recited 
that ‘‘it is agreed and understood that this deed does 
not affect or in any wise release the vendor’s lien in 
the above-mentioned deed,” does not operate to dis- 
charge the land from the lien reserved in the first 
deed.—SMITH V. OJERHOLM, Tex., 51S. W. Rep. 37. 


110. VILLAGES— Personal Injuries—Defective Streets. 
—A line of shade trees parallel with a street was termi- 
nated by a driveway running into the street. To pro- 
tect a tree three feet from the driveway from injury by 
teams, a boulder the size of a bushel basket was placed 
a short distance from a depression that separated the 
driveway from a grass plot in which the trees were 
standing. A cutter was driven against the boulder 
while it was covered with snow, and a passenger there- 
in was injured. Held insufficient to show the village 
guilty of negligence.—DOUGHERTY V. TRUSTEES OF 
VILLAGE OF HORSEHEADS, N. Y., 53 N. E. Rep. 799. 


111. WATERS— Riparian Rights—Common-Law Rule.— 
The common-law rules relative to the rights of private 
riparian proprietors are of force in this State, with the 
exceptions of statutory abrogations and changes.— 
SLATTERY V. HARLEY, Neb., 79 N. W. Rep. 151. 


112. WILLS—Estate Devised.—In his will a testator 
specifically devised to one of his children the entire es. 
tate in acertain tract of land, and to each of the re- 
maining children a life estate only in a particular 
tract, and then, in a general residuary clause, pro- 
vided that the proceeds derived from the sale of all 
other property should be divided equally among his 
children. Held, that the residuary clause carried the 
fee-simple of the lands in which only a life estate was 
specifically devised.—SULLIVAN Vv. LARKIN, Kan., 57 
Pac. Rep. 105. 


1138. WILLs—Probate—Injunction.—Devisees of a will 
cannot enjoin real actions by the heirs at law until the 
will is duly probated in State where the action is 
brought.—PRATT V. HARGREAVES, Miss., 25 South. Rep. 
658. 


114. WILtLS—Validity—Probate.—Probating a will in 
common form, without making all heirs at law parties, 
does not conclude the question of its validity as 
against such heirs.—YOUNG V. WARK, Miss., 25 South. 
Rep. 660. 





